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In the summer of 2007, the Florida legislature enacted a new law (Florida 
Statutes, Section 535.16) in an attempt to address an issue that was becoming 
increasingly problematic for many individuals involved in Florida’s equine 
industry.  As a result, the Florida Department of Agriculture was asked to 
implement rules to prevent unfair and deceptive trade practices in equine sales 
transactions.  In 2008, the Department of Agriculture began publishing a series of 
rules in this regard, one of which was Florida Administrative Code, Rule 5H-
26.003 containing general requirements relating to the sale or purchase of 
horses in the State of Florida. Amongst the general requirements are rules 
specifically addressing the potentially problematic issue of “dual agency” in 
equine sales transactions.   
 
Any person who knowingly acts as an agent on behalf of both the seller and the 
purchaser of a horse is acting as a “dual agent.”  Pursuant to the new law, no 
agreement for a commission or any other form of compensation to a dual agent 
in an equine sales transaction is enforceable unless the agreement is in writing 
and signed by the party against whom enforcement is sought.  Moreover, the rule 
prohibits a person from acting as a dual agent in an equine sales transaction 
without the advanced written consent of both the purchaser and the seller.  The 
rule further prohibits a dual agent from accepting compensation in excess of 
$500 from any of the parties involved in the transaction unless certain conditions 
are met.  First, both the agent and the paying party must provide advanced 
written disclosure to both the purchaser and seller of the subject horse.  Second, 
the purchaser and the seller must provide their advanced written consent to such 
payment. 
 
The penalties for violating the rule can be unforgiving as any violation resulting in 
actual damages is further considered an unfair and deceptive trade practice 
under Florida law.  The Florida Deceptive and Unfair Trade Practices Act (Florida 
Statutes, Section 501, Part 2) allows the prevailing party in a legal action to 
recover his or her attorneys’ fees and costs from the non-prevailing party.  
Moreover, a willful violation of the Act may result in a civil penalty of not more 
than $10,000 for each violation. 
 
An example applying the new law: 
 
John breeds and trains horses in Ocala. One of John’s clients, Ruth, has a 
thoroughbred racehorse, “Dr. Mac,” which she would like to sell due to the recent 
economic conditions.  John agrees to help Ruth sell Dr. Mac in exchange for a 
commission in the amount of 10% of the final sales price.  Shortly thereafter, 
another of John’s clients, Frank, expresses interest in acquiring another 



racehorse to add to his growing stable.  John agrees to help Frank find a horse in 
exchange for his standard 10% finder’s fee.  The following week, John invites 
Frank to his barn to show him Dr. Mac.  Frank immediately sees something in Dr. 
Mac and agrees to purchase him on the spot for $25,000.  John arranges for the 
sale of Dr. Mac to Frank, and thereafter collects his 10% commission from Ruth.  
However, John fails to disclose the commission that he received from Ruth to 
Frank.  Instead, Frank hears about John’s deal with Ruth from another trainer at 
the track and then refuses to pay John his 10% finder’s fee.  Despite the fact that 
John had overheard others discussing the new dual agent disclosure law he 
planned to continue doing business the “old fashioned” way. 
 
In the foregoing example, John acted as a “dual agent” as he represented both 
the seller, Ruth, and the purchaser, Frank, in this sales transaction.  In this case, 
John violated the new law by acting as a dual agent in the transaction without the 
advanced written consent of both Ruth and Frank.  Moreover, John violated the 
new law again by accepting a sales commission in excess of $500 from Ruth 
without having first provided advanced written disclosure of his dual agency to 
both Ruth, the seller, and Frank, the purchaser, and by having accepted the 
commission without having first obtained both parties’ advanced written consent 
to such payment.   
 
As if violating the law is not enough, John now has no legal recourse against 
Frank for Frank’s refusal to pay John the agreed upon 10% finder’s fee.  The 
agreement between John and Frank is unenforceable in court because the 
agreement was not made in writing and was not signed by Frank.  Furthermore, if 
either party to the sales transaction suffered actual damages as a result of John’s 
willful actions, such actions may be deemed a violation of the Florida Deceptive 
and Unfair Trade Practices Act.  In such case, the State of Florida may seek to 
impose upon John a civil penalty of not more than $10,000 for each of the 
violations discussed above.    
 
While disclosure of dual agency is not a new legal requirement in the State of 
Florida, the new law imposes certain and substantial liability on those that fail to 
comply with its requirements, even where such failure is unintentional.  As such, 
equine sales transactions, once sealed upon a simple handshake amongst 
horsemen, must be documented in a legally sufficient manner. 
 
If you have any doubt as to whether your equine sales transactions comply with 
the new requirements of Florida law please consult with a qualified equine law 
attorney. 
 
 


