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Types of Governmental Actions

Legislative: adoption of policies and comprehensive 
plans and ordinances.

Quasi-Judicial: application of ordinances to site-specific 
projects or property.



Legislative Action

• Free to meet without disclosures. 

• Comply with local requirements, if any, of lobbyist registration.

• Reporting requirements under Chapter 112.

• Sunshine Law and Public Records Law.

• Courts generally defer to legislative actions.



Injunctive or Declaratory Relief

• Judicial review of legislative actions in circuit court.

• Rational basis.

• Invalidation of local government legislative action.



Quasi-judicial Action

• Similar to what judges do.

• Differing requirements about ex parte communication.

• Based on evidence presented in hearing.

• Constitutional due process: notice, present evidence; cross examination by affected 
parties.  

• Court reporter?



Writs of Certiorari

• Judicial review of quasi-judicial actions.

• Based on record and transcript.

• Invalidation of quasi-judicial action.

• Any competent substantial evidence.

• Tier I certiorari review.



Property Rights Remedies

Takings Remedies Non-takings Remedies 

State or Federal 
Constitutional 

Challenges 

Total Regulatory Taking
. Denial of all reasonable use
. Background principles

Partial Regulatory Taking
. Economic impact
. Investment backed expectations
. Character of regulation
. Ripeness
. Exhausted administrative remedies 
. Impact on parcel as a whole

Statutory 
Challenges

Ultra Vires 
Exaction Taking

. Nexus: 
Is it reasonable?

. Rough proportionality:
Is it too much?

Procedural Due 
Process

Substantive Due 
Process

Contract Clause

§70.001, Fla. Stat. 
(2020) (“Bert J. 
Harris, Jr., Private 
Property Rights 
Protection Act”)

§70.45, Fla. Stat. 
(2020) 
(“Governmental 
Exactions”)

§42 U.S.C. 1983

Writ of Certiorari



Key Concepts

• Inverse condemnation refers to a type of lawsuit filed by a citizen against a
government defendant to recover the value of property that has been in fact taken
when the government does not formally exercise its power of eminent domain.

• Full or just compensation refers to the constitutional guarantees under the
Florida and U.S. Constitutions to be paid the value of property interests taken by
the government when it condemns property or when an owner prevails in an
inverse condemnation case.



Exactions

Unlawful exaction refers to the conditioning of a development permit on an
owner’s surrender of a constitutionally protected property right without the payment
of full compensation or due process of law.

Adjudicatory exaction – a physical appropriation of an interest in property; i.e., fee
simple interest or easement, or a monetary appropriation imposed as a condition of a
permit application; often occurs on an ad hoc basis.

Legislative exaction – a non-possessory restriction on land use imposed as part of
generalized land use regulatory program applicable to a large number of owners or
parcels of property.



The Big Three

• Nollan v. California Coastal Commission, 107 S. Ct. 3141 (1987). Essential nexus
between condition and state objective.

• Dolan v. City of Tigard, 114 S. Ct. 2309 (1994). Rough proportionality.

• Koontz v. St. Johns River Water Management District, 133 S. Ct. 2586 (2013).
Monetary in lieu of property exactions must meet the Nollan/Dolan two-part test.

NOLLAN















Unanswered Questions 

• Do Nollan/Dolan apply to legislative exactions?

• Legislative exactions and the curious case of inclusionary zoning.

• Does the existence of a taking turn on who does the taking?



Euclidian Zoning

• Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 392 (1926):

. . . The segregation of industries, commercial pursuits, and

dwellings to particular districts in a city, when exercised reasonably,

may bear a rational relation to the health, morals, safety, and general

welfare of the community. . . . (emphasis added).



Legislative Exactions and Inclusionary Zoning 

• Percentage of multifamily apartment units devoted to affordable housing

• Affordable housing units comparable to market rate units.  

• Affordable housing and market rate units built concurrently. 

• Local government trust fund depository for “in lieu of” fees.  

• Private sector incentives.



Inclusionary Zoning Statutes

Comprehensive Planning and Land Development Act. 

• Section 163.3202(3), Fla. Stat. (2020).

Counties.

• Section 125.01055, Fla. Stat. (2020).

• Section 125.0103(7), Fla. Stat. (2020).

Municipalities.

• Section 166.04151(2), Fla. Stat. (2020). 

• Section 166.043(7), Fla. Stat. (2020). 



Challenging Legislative Exactions

 Florida Home Builders Association, Inc., v City of Tallahassee, 15 So. 3d 612 (Fla. 1st DCA 2009), pet. for
writ of cert. denied, 25 So.3d 561 (Fla. 2009) (upholding City of Tallahassee inclusionary zoning
ordinance).

 California Building Industry Association v. City of San Jose, 351 P.3d 974, 991 (Cal. 2015), petition for
cert. denied, 136 S.Ct. 928 (2016).

Nothing in Koontz suggests that the unconstitutional conditions doctrine under

Nollan and Dolan would apply where the government simply restricts the use of property

without demanding the conveyance of some identifiable protected property interest (a

dedication of property or the payment of money) . . . .

. . . . .

Rather than being an exaction, the ordinance falls within what we have already

described as municipalities’ general broad discretion to regulate the use of real property

to serve the legitimate interests of the general public and the community at large . . .

.(emphasis added).



Remedies
Legal Theory Remedy Recovery of Attorneys’ Fees and Costs Burden of Proof

Total Regulatory Taking Compensation Recoverable under Art X, Section 6(a), the Florida Constitution.

Recoverable to prevailing party under federal law.

Burden on owner

Partial Regulatory Taking Compensation Recoverable under Art X, Section 6(a), the Florida Constitution.

Recoverable to prevailing party under federal law.

Burden on owner

Exactions Taking Compensation Recoverable under Art X, Section 6(a), the Florida Constitution.

Recoverable to prevailing party under federal law.

Heightened scrutiny

Burden on government

Due Process Actual damages Recoverable to prevailing party under federal law. Burden on owner

Statutory Invalidation or 
damages

Statute specific. Burden on owner

Equitable Invalidation No. Burden on owner


