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Development Exactions: 

Don’t Get “Taken” When You’re Asked to Give 

Jay W. Small

“. . . government in general, any government anywhere, is a thing of 

exquisite comicality to a discerning mind . . .”1

I. A brief history of how we got where we are. 

Property owners enjoy the rights to possess, occupy, devise, sell, rent, and most 

importantly the right to use property.   These rights may conflict with the rights of other owners.   

Implicit in the concept of ordered liberty therefore is the power to regulate the use of property 

to protect the larger community.   The power to regulate property is most robust when it 

prevents nuisance-like impacts.2 American zoning has its roots in nuisance law. In 1824, 

Gibbons v. Ogden recognized the power of state and local governments to protect 

the general welfare, safety, morals, and health of its citizens, using their police 

powers.3

Since then, increased urban density required additional restrictions on the use and 

occupation of private property.  Before 1916, communities did not comprehensively 

regulate land use.4  That year the country’s first comprehensive zoning law was 

adopted when New York City enacted a zoning ordinance that categorized land uses, 

created zones appropriate to those categorized uses, and placed the zones on a map 

1 Joseph Conrad, Nostromo: A Tale of the Seabound (1904). 
2 “Long ago it was recognized that ‘all property in this country is held under the implied obligation that the owner’s 
use of it shall not be injurious to the community.’” Keystone Bituminous Coal Assn. v. DeBenedictis, 480 U.S. 470, 
491-92 (1987), quoting, Mugler v. Kansas, 123 U.S. 623, 665 (1887). Thus, to protect the health and safety of the 
community, government may condemn unsafe structures, close unlawful businesses, destroy infected trees, without 
compensating individual owners for their losses because a noxious use of property cannot inflict injury upon the 
community.
3 Gibbons v. Ogden, 22 U.S. 1 (1824). 
4 Andrew Bauman, Legally Enabling a Modern-Day Mayberry: A Legal Guide to Form Based Zoning Codes, 50 URB. 
LAW. 41, 50 (2019). 



2 

of the city.5  These ordinances found their justifications in the state’s police power.6

Historically, federal and state courts adopted highly deferential standards of judicial 

review of local zoning ordinances and decisions. In Village of Euclid v. Ambler 

Realty Co., the Court held that “[i]f the validity of the legislative classification for 

zoning purposes be fairly debatable, the legislative judgment must be allowed to 

control.”7 (emphasis added).  Using this fairly debatable standard, courts deferred to 

local zoning decisions the same way they deferred to other police powers.8

Inhibited only by the loose judicial scrutiny afforded by the fairly debatable 

standard, local zoning systems developed haphazardly.  Land use experts and legal 

scholars deplored the “neighborhoodism” and rank political influence which 

characterized the local land use decision-making process. Post Euclid, landowners 

and local planners could not allocate the benefits and burdens of zoning ordinances 

and zoning decisions because they were often prone to political influence exercised 

by a relatively small cadre of owners.  Zoning reformers proposed that local land use 

regulations be consistent with long range comprehensive plans with objectives, 

goals, and policies to counteract local pressures for preferential treatment.9

In 1975, the American Law Institute adopted the Model Land Development 

Code which suggested procedural and planning reform at the local level and 

increased state participation in land use decision making. Florida reacted early to 

these calls for reform when it adopted the Local Government Comprehensive 

Planning Act of 1975.10  Comprehensive plans establish a framework for the future 

use of land within a county or municipality.11  Courts liken them to constitutions for 

development within a government’s boundaries.12  Florida’s act mandates that plans 

include future land use elements to guide future land use decisions. Local land 

5 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 386-87 (1926). 
6 Id., at 387. 
7 Id., at 388. 
8 Florida adopted the fairly debatable standard in City of Miami Beach v. Ocean & Inland Co., 147 Fla. 480, 3 So.2d 
364 (Fla. 1941). 
9 Board of County Commissioners of Brevard County v. Snyder, 627 So.2d 469, 472 -74 (Fla. 1993). See also, Richard 
F. Abcock, The Zoning Game (1966). Daniel R. Mandelker and A. Dan Tarlock, Shifting the Presumption of 
Constitutionality in Land-Use Law, 24 URB.LAW.1,2 (1992).
10 Florida adopted the Local Government Comprehensive Planning Act of 1975. Ch. 75-257, Laws of Fla. This law 
was substantially strengthened in 1985 by the Growth Management Act. Ch. 85-55, Laws of Fla.
11 Machado v. Musgrave, 519 So.2d 629, 631-632 (Fla. 3d DCA 1988). 
12 Id. After Snyder, questions arose whether amending a comprehensive plan was a quasi-judicial decision subject 
to strict scrutiny review. Florida resolved those questions in Martin County v. Yusem, 690 So.2d 1288, 1292 (Fla. 
1997) (comprehensive planning act required local governments to develop future land use elements which 
prescribed principles, guidelines, and standards for the orderly development of local governmental jurisdictions 
involves the formulation of policy, not the application of policy to specific fact patterns).
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development regulations, including zoning regulations, implemented after the 

adoption of a comprehensive plan must be consistent with the plan. The complexities 

of modern American society fostered new land use regulations bearing little 

semblance to traditional zoning.  Examples include concurrency, density and setback 

limitations, floodplain regulations, wetlands and threatened species rules, area wide 

and sector wide planning overlays, and the issuance of any number of permits to 

develop private property.   

Governments now grapple with the impacts of private developments on 

transportation systems, schools, and the like while the electorate generally opposes 

raising taxes to pay for public projects. Like Sisyphus, the Greek mythological figure 

condemned by Zeus to an eternal punishment of having to forever push a boulder 

uphill, governments struggle to finance priorities at appropriate levels but with fewer 

dollars.  The percentage of the federal gasoline tax used to fund transportation 

infrastructure, for instance, has not increased since 1993.13  This myopic fiscal 

obstinance to critical transportation needs leads to infrastructure deficits.14 Everyone 

wants to travel the yellow brick road, but no one wants to buy the bricks.   

Because taxpayers do not want to fund public services at sustainable levels, 

development exactions offer local planners a perfect opportunity to shift the cost of 

paying for roads, schools, and utilities from recalcitrant taxpayers to permit seeking 

developers.  Takings Clauses limit their ability to shift costs to developers.  As 

Justice Holmes wrote nearly a century ago, “a strong public desire to improve the 

public condition is not enough to warrant achieving the desire by a shorter cut than 

the constitutional way of paying for the change.”15 "The Fifth Amendment's 

guarantee that private property shall not be taken for a public use without just 

13 On October 10, 1993, President Clinton signed into law the Omnibus Budget Reconciliation Act of 1993, thereby 
increasing the federal gas tax by 4.3 cents to 18.4 cents per gallon.  It has remained unchanged since 1993. See, 
www.fhwadot.gov/infrastructure/gastax.cfm.  
14 America’s decaying infrastructure is a well-known problem. The 2020 annual bridge report of the American Road 
& Transportation Association (“ARTBA”) details the extent of current bridge infrastructure deficiencies.  Motorists 
drive across structurally deficient bridges 178 million times a day. Structurally deficient bridge, on average, are nearly 
69 years old, compared to 44 years old for non-deficient bridges. One third of Interstate highway bridges have 
identified repair needs.  Over one-third of U.S. bridges need repair or replacement, according to ARTBA’s sixth annual 
analysis of the latest U.S. Department of Transportation’s National Bridge Inventory (NBI) database (2019).  ARTBA 
estimates the cost of identified repairs for all 231,000 bridges is nearly $164 billion.  See, www.artbabridgereport.org. 
    America’s infrastructure report card, prepared each year by the American Society of Civil Engineers (“ASCE”), 
gives America a C - grade.  There is a water main break every two minutes, resulting in an estimated loss of 6 billion 
gallons a day of treated water.  Growing wear and tear on the nation’s roads have left 43 percent in poor to mediocre 
condition.   The ASCE estimates that there are nearly 10,000 miles of uninventoried levees whose condition and 
location are unknown.  See, www.infrastructurereportcard.org.
15 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922). 
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compensation was designed to bar Government from forcing some people alone to 

bear public burdens which, in all fairness and justice, should be borne by the public 

as a whole."16

To understand how exactions can conflict with constitutional property rights 

protections, it is first important to distinguish between the role government fulfills 

when it makes policy and implements it.  Chief among the panoply of local 

regulations are comprehensive land use plans, zoning ordinances, and land 

development codes.  Local governments act legislatively when they draft 

comprehensive plans, ordinances, and general policy rules.  They act in a judicial 

capacity when they apply them to specific parcels of property.17  Courts review 

legislative actions under a highly deferential fairly debatable standard.18

Comprehensive planning is a classic example of a government acting legislatively.19

By contrast, quasi-judicial action involves applying facts to established 

criteria (classic examples being rezoning, variance, or special exception 

applications).  Similarly, when a landowner applies for a development permit, the 

owner is entitled to the permit if the application satisfies the regulatory criteria for 

its issuance.   A defining feature of a quasi-judicial decision is that the decision is 

contingent on facts such that the government's decision could be categorized as 

policy application, not policy creation.20  Courts are less deferential in reviewing 

quasi-judicial actions than legislative actions. When reviewing quasi-judicial 

actions, they apply a higher competent substantial evidence standard of review.21

This distinction plays a critical role in understanding how courts view Takings 

Clause challenges to governmental decisions.   

II. The Takings Clauses.22

16 Armstrong v. United States, 364 U.S. 40, 49 (1960). 
17 Snyder, 627 So.2d at 474. 
18 Infra, at n 8.     
19 Orange County began updating its comprehensive plan through its Vision 2050 initiative which will guide how and 
where growth will occur during the next three decades.   By 2050, current projections estimate that Orange County’s 
population will increase by 700,000, exceeding 2 million. See e.g., 
www.orangecountyfl.net/planningdevelopment/comprehensiveplanning/vision2050.aspex#.YFDLUtqSmUK. 
20 Snyder, 627 So.2d at 475.
21 Id., at 475-76. 
22These materials do not provide a comprehensive list of all remedies available to challenge a governmental agency 
land use decision such.  Regulations can be invalidated under the Due Process Clause. See, e.g., Stop the Beach 
Renourishment, Inc., v. Florida Department of Environmental Protection, 560 U.S. 702, 130 S.Ct. 2579, 177 L.Ed.2d 
184 (2010); Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 542, 125 S.Ct. 2074, 161 L.Ed.2d 876 (2005); Goldblatt v. 
Hempstead, 369 U.S. 590, 591, 592–593, 82 S.Ct. 987, 8 L.Ed.2d 130 (1962); Demorest v. City Bank Farmers Trust 
Co., 321 U.S. 36, 42–43, 64 S.Ct. 384, 88 L.Ed. 526 (1944); Broad River Power Co. v. South Carolina ex rel. Daniel,
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A. The changing Takings Clauses.23

Land use regulations enacted under the police power to protect public health, 

safety, and welfare can collide with property rights.  Nearly a century ago, the Court 

first applied the federal Takings Clause to a land use regulation.   It articulated a 

general rule, without guidelines for its application, cryptically noting that a 

regulatory taking occurs when the regulation “goes too far.”24   Having declined to 

erect markers to navigate the federal Takings Clause, the Court’s takings 

jurisprudence harkened back to Justice Holmes’ lofty aphorism:   

The life of the law has not been logic: it has been experience.  The felt 

necessities of the time, the prevalent moral and political 

theories, intuitions of public policy, avowed or unconscious, even 

the prejudices which judges share with their fellow-men, have had a 

good deal more to do than the syllogism in determining the rules by 

which men should be governed. The law embodies the story of a 

nation’s development through many centuries . . . The substance of the 

law at any given time pretty nearly corresponds, so far as it goes, with 

what is then understood to be convenient . . . .25 (emphasis added). 

281 U.S. 537, 539, 540–541, 50 S.Ct. 401, 74 L.Ed. 1023 (1930); Washington ex rel. Seattle Title Trust Co. v. Roberge,
278 U.S. 116, 121, 49 S.Ct. 50, 73 L.Ed. 210 (1928); Nectow v. Cambridge, 277 U.S. 183, 188, 48 S.Ct. 447, 72 L.Ed. 
842 (1928); Euclid, 272 U.S. 365, 395; see also,  Mahon, 260 U.S. at 413, (there must be limits on government’s 
ability to diminish property values by regulation “or the contract and due process clauses are gone”).   

Besides takings remedies, available remedies include challenges based on petitions for writs of certiorari, 
declaratory, or injunctive relief, claims based on denials of substantive due process. Equitable relief, like a declaratory 
judgment or injunction, demands that petitioners have no adequate legal remedy.   A takings remedy may bar equitable 
relief because the property owner has an adequate remedy at law.  See e.g., Knick v. Township of Scott, ___U.S.___, 
139 S.Ct. 2162, 2176, 204 L.Ed.2d 558 (2019); Monanto Co. v Geerston Seed Farms, 561 U.S. 138, 156 (2010) 
(injunctive relief is not available when an adequate remedy exists at law); DiCristopher v. Board of County 
Commissioners, 908 So.2d 492 (Fla. 5th DCA 2005) (inverse condemnation provides adequate remedy at law such 
that owner not entitled to temporary injunction).  
23 Florida courts review the Florida Constitution’s Takings Clause in Art. X, § 6(a) the same way as federal courts 
review taking claims under the Fifth Amendment.  St. Johns River Water Management Dist. v. Koontz, 77 So.3d 1220, 
1222 (Fla. 2011), reversed on other grounds, 133 S.Ct. 2586, 2596 (2013).  Florida’s Takings Clause is in Art X, §
6(a), Fla. Const., and provides that “No private property shall be taken except for a public purpose and with full 
compensation therefor paid to each owner . . . .” The Fifth Amendment’s Takings Clause provides “No person shall . 
. . be deprived of life, liberty, or property, without due process of law . . . .” Amend. V, U.S. Const.    
24Mahon, 260 U.S. at 415. 
25 O.W. Holmes, Jr., THE COMMON LAW, at 1 (1881). 
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This soaring language reflected Holmes’ view about how judges use the common 

law to decide cases.26  For Holmes, the text of the Constitution was not immutable, 

but directive in nature, part of a living common law.  In the early 20th Century, the 

Court found few guiding principles tailored to apply the Takings Clause.  It 

developed a common law to fill in the gaps.    

Initially, nuisance abatement justified restricting property uses. When 

government abates a nuisance, it owes an owner nothing.27 Stated differently, if the 

state under nuisance and property law could have prevented a use without paying, 

the particular use of a landowner is not subject to a takings claim. “[W]hen a 

regulation respecting the use of property is designed to prevent serious public harm 

. . . no compensation is owning under the Takings Clause regardless of the 

regulation’s effect on the property’s value.”28  Modern land use regulations have 

added to the common law taking jurisprudence following Pennsylvania Coal Co. v. 

Mahon.29

In Euclid, the Court looked to the state’s zoning authority, adopted under its 

police power, to justify restricting property uses.  Post Euclid, counties and 

municipalities used zoning to segregate different land uses agricultural, residential, 

office, commercial, and industrial properties geographically.30  The state’s ability to 

26 Not surprisingly this became something of a battle cry for early legal progressives and legal positivism. Morton L. 
Horwitz, THE TRANSFORMATION OF AMERICAN LAW 1870-1960: THE CRISIS OF LEGAL ORTHODOXY, 187-88 (1992) 
27 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992). 
28 Id., at 1010 (citing Mugler v. Kansas, 123 U.S. 623 (1887)) (internal citations omitted).  Mugler, 123 U.S. at 668–
69,which involved a Prohibition Era closure of a previously lawful brewery, stated that “The exercise of the police 
power by the destruction of property which is itself a public nuisance, or the prohibition of its use in a particular way, 
whereby its value becomes depreciated, is very different from taking property for public use, or from depriving a 
person of his property without due process of law.”
29 Id., at 1027-28. In Mahon, the Court ruled that that a state law caused a taking by eliminating a coal company’s 
property right to extract subsurface coal.  Deeds of conveyance to the subject property contained reversionary clauses 
guaranteeing the ability of the coal company to mine subsurface coal.  The public purpose behind the state law was to 
protect public safety by preventing damage to surface structures because of soil subsidence. Writing for the majority, 
Justice Holmes was concerned that there was a “natural tendency in human nature . . . [to extend land use regulation] 
more and more until at last private property disappears.” Mahon, 260 U.S. at 415. The dissent argued that the removal 
of subsurface coal threatened a serious public harm of subsidence.  Justice Brandeis reasoned that the restriction 
against removing subsurface coal was merely an attempt to prohibit a noxious use (i.e., a use akin to a nuisance) of 
property for which compensation was not due.  Id., at 417 (Brandeis, J., dissenting).  
30 Exclusionary zoning ordinances were not always enacted or applied as purely neutral land use planning measures.  
The traditional Euclidian zoning model is not without its critics who argue that separating property by usage and zones 
went hand in hand with institutional racial segregation.  In fact, the District Court judge in Euclid, whose decision 
striking the zoning ordinance was overruled by the Court, was not oblivious to an underlying racial purpose behind 
zoning ordinances.   He took note that, “The blighting of property values and the congesting of population, whenever 
the colored or certain foreign races invade a residential section, are so well known as to be within the judicial 
cognizance.” Ambler Realty Co. v. Village of Euclid, 297 F. 309, 313 (N.D. Ohio 1924).  Even though these blatant 
discriminatory policies have ended, their impacts are woven into the very fabric of our communities and land use law.   
See, e.g., Richard Rothstein, The Color of Law: A Forgotten History of How Our Government Segregated America
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restrict property use based on its police power led to countless new regulations of 

property, beyond what traditionally would be regarded as nuisance abatement.  Since 

these new regulations were based on the state’s police power, courts deferred to the 

legislative branch’s determination that they were necessary.    

Relying on the state’s police power to justify restricting property uses has 

ramifications in inverse condemnation cases.  In a direct condemnation case filed by 

a governmental agency to take property for a public purpose, it must plead and prove 

that the taking is for a public use.31  In most direct condemnation cases, when the 

government condemns property for a road, it is clear that the public will use the road.  

In reality, the concept of public use is much more fluid.  In direct condemnation cases, 

the Court equates public use with public purpose, bowing to legislative 

pronouncements that condemnation is necessary.32  The public use or public purpose 

doctrines are not necessarily controlling in all inverse condemnation cases. However, 

they exemplify the broad latitude given government in formulating  public policy.     

A legislative decision to condemn property is upheld as long as it is “rationally 

related to a conceivable public purpose.”33  Public use does not merely involve 

condemning land for roads, bridges, and schools.  In Berman v. Parker, the 

government condemned property for slum clearance.34 Berman, yielding to the 

legislative branch’s decision that a public exigency required using the eminent 

domain power, declared that public use was coterminous with the police power: 

We deal, in other words, with what traditionally has been known 
as the police power. An attempt to define its reach or trace its outer 
limits is fruitless, for each case must turn on its own facts. The 

13, 44, 65 (2017) (explaining that some of these racially discriminatory practices include the Federal Housing 
Administration only insuring mortgages for racially segregated neighborhoods, adoption of zoning rules that 
segregated families, and providing mortgages only to areas where there was physical separation between races); Jon 
C. Dubin, From Junkyards to Gentrification: Explicating a Right to Protective Zoning in Low-Income Communities 
of Color, 77 MINN. L. REV. 739, 742 (1993) (explaining that local governments imposed “expulsive zoning” whereby 
implementation of “higher” zoning is used to force out low-income residents).  See, Sarah Schindler, Architectural 
Exclusion: Discrimination and Segregation Through Physical Design of the Built Environment, 124 YALE. L. J. 1934, 
1953-73 (2015) (discussing how municipalities use the built environment—sidewalks, dead end streets, location of 
bridge entrances, medians, etc.—to create physical barriers that exclude low-income people and people of color); see 
also Rothstein, at 203 (stating that integration of neighborhoods should be incentivized because segregated 
neighborhoods disadvantage all communities). 
31Eminent domain refers to government’s inherent power to take private property for a public purpose.  Condemnation 
refers to the legal procedures by which governmental exercises its eminent domain power.  Essentially, the terms are 
interchangeable. Florida codifies its condemnation procedures in Chapter 73 and 74, Fla. Stat. (2020). 
32Kelo v. City of New London, 545 U.S. 469, 480 (2005).
33Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 241 (1984).  
34Berman v. Parker, 348 U.S. 26 (1954). 
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definition is essentially the product of legislative determinations 
addressed to the purposes of government, purposes neither abstractly 
nor historically capable of complete definition. Subject to specific 
constitutional limitations, when the legislature has spoken, the public 
interest has been declared in terms well-nigh conclusive. In such cases 
the legislature, not the judiciary, is the main guardian of the public 
needs to be served by social legislation . . . .35 (emphasis added).   

Several cases illustrate the extent of the Court’s decision to stand out of the legislative 

branch’s way.  In Hawaii Housing Authority v. Midkiff, the Court sustained as a public 

purpose condemning land to break up real estate oligopolies.36 Kelo v. City of New 

London showed how far the Court was prepared to go in granting leeway to 

legislative public purpose determinations.37  It answered the question whether the 

words “public use” in the Fifth Amendment’s Takings Clause were any practical limit 

on the ability of government to declare what was a “public use.”  By a split decision, 

the Court answered, “Not really.” Kelo upheld condemning property for community 

redevelopment purposes in the hope of capitalizing on Pfizer, Inc.’s anticipated plans 

to build a pharmaceutical research facility. 38  In these cases, the Court yielded to 

legislative policy judgments because the Court believed the judiciary was ill equipped 

to evaluate proposed legislative initiatives.39

Similarly, in inverse condemnation cases, courts do not generally question the 

wisdom of regulations that may cause a taking.  Inverse condemnation establishes a 

quid pro quo with the property owner getting paid for what was taken and the 

government getting title to what it took.40  Inverse condemnation compels an owner 

to make an “either/or” decision: elect compensation for the taking or pursue another 

35 Id., at 32. 
36 Midkiff, 467 U.S. at 240. 
37 Kelo, 545 U.S. at 489. 
38 Id., at 474. See also, Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1014 (1984) (provisions of the Federal 
Insecticide, Fungicide, and Rodenticide Act under which the Environmental Protection Agency could consider the 
data (including trade secrets) submitted by a prior pesticide applicant in evaluating a subsequent application deemed 
constitutional provided the second applicant paid just compensation for the data.
39 As of the date of these materials, the land is still vacant, Pfizer Inc. closed its New London facilities, and residents 
use the land for gardening.  
40 The Takings Clause protects property rights, as it “operates as a conditional limitation, permitting the government 
to do what it wants so long as it pays the charge.” Eastern Enterprises v. Apfel, 545 U.S. 498, 545, 118 S.Ct. 2131, 
141 L. Ed.2d 451 (1998) (Kennedy, J., concurring in judgment and dissenting in part). Unlike the Due Process Clause, 
which prevents the taking, the Takings Clause implicitly recognizes a governmental power but limits that power. 
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type of remedy to invalidate the regulation.41  Takings Clauses do not limit 

government’s ability to interfere with property rights, but rather guarantee payment if 

a government does.42

When government regulates land use in an invalid,  arbitrary, or capricious way, 

the regulation exceeds the government’s police power authority and should be 

invalidated.  If its validity is not challenged, the landowner’s remedy is compensation.  

Against this backdrop, inverse takings cases include (1) physical takings, when the 

government takes possession of the land itself, without exercising its statutory 

authority to condemn property43, and (2) regulatory takings, when the government 

enacts a regulation that affects private property, leaving the property owner with a 

remedy of inverse condemnation when a regulation impacts property so onerously 

“that its effect is tantamount to a direct appropriation or ouster.”44  Regulatory 

takings cases fall into two general categories: (1) cases subject to the Court’s per se, 

or total, regulatory takings jurisprudence;45 and (2) cases subject to an ad hoc

balancing test.46

B. Is it a Lucas total regulatory taking? 

A per se taking occurs when a regulation or action either authorizes a physical 

invasion (whether temporary or permanent) of property47 or deprives the owner of 

all economically beneficial use of property.48 Under the total regulatory taking 

41 Even a valid exercise of the police power may result in a compensable taking.  Dept. of Agriculture & Consumer 
Services v. Mid-Florida Growers, Inc., 521 So.2d 101 (Fla. 1988); Graham v. Estuary Properties, Inc., 399 So.2d 
1374 (Fla. 1981). 
42 First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, California, 482 U.S. 304, 305 
(1987). 
43A regulation which authorizes the government to physically occupy property is analyzed as physical taking.  Loretto 
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 428 n.5, 441 (1982) (one incontestable case for compensation 
short of formal expropriation occurs when government deliberately causes its agents or the public at large to regularly 
use or permanently occupy a space or thing under private ownership).  Florida adopted the Loretto rule in Storer Cable 
T.V. of Florida, Inc., v. Summerwinds Apartments Associates, Ltd., 493 So.2d 417 (Fla. 1986). These materials 
primarily focus on regulatory takings.  
44 Lingle, 544 U.S. at 528, 537. 
45 Lucas, 505 U.S. at 1003. 
46 Penn. Central Transp. Co. v. New York City, 438 U.S. 104 (1978). 
47 See, Youngstown Sheet and Tube Co., v. Sawyer, 343 U.S. 579 (1952) (Seizure of steel mills during Korean War); 
Kimball Laundry Co. v. United States, 338 U.S. 1(1949) (Long-term, but temporary, seizure of going-concern private 
laundry business, including use of facilities and equipment, by the Army during World War II). 
48 Lucas, 505 U.S. at 1003.  These two broad categories are generally descriptive of the Court’s jurisprudence, even 
if they are not universally, strictly applied.  Since no “magic formula enables a court to judge, in every case, whether 
a given government interference with property is a taking”, the Court notes that there is an “infinite variety of ways 
in which government actions or regulations can affect property interests.” Arkansas Game & Fish Commission v. 
United States, 568 U.S.23, 31 (2012). 
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announced rule by Lucas v. South Carolina Coastal Council, no balancing of factors 

is required.  Compensation is automatic unless the government can prove that it was 

restricting a use it could have restricted at common law as a nuisance or based on 

the state’s background principles of law.49  In 1986, Lucas bought two residential 

lots intending to build single-family homes. Two years after buying the lots, South 

Carolina enacted the Beachfront Management Act which prevented any new 

construction or rebuilding within a fixed coastal area. The Act had no exceptions.  

At trial, two findings were paramount: (1) the Act rendered Lucas’s property 

“valueless;”50 and (2) the Act was a legitimate exercise of the state’s police power 

intended to protect a vital public resource.51 The Court created a new total regulatory 

taking rule that, if a government regulation completely wipes out all economic value 

in an owner’s property, it must pay the owner just compensation.52 Government 

action so onerously burdensome that it totally deprives owners of substantially all 

use or value of their property is a categorical taking because it is tantamount to a 

physical taking.53  The Court observed, 

regulations that leave the owner of land without economically 
beneficial or productive options for its use—typically, as here, by 
requiring land to be left substantially in its natural state—carry with 
them a heightened risk that private property is being pressed into some 
form of public service under the guise of mitigating serious public 
harm.54

The Court laid out one exception to this new rule: if the behavior prohibited 

by the regulation could have been prohibited under state nuisance law or 

“background principles”55 of property law, the owner was not entitled to 

compensation.56 The Court recalled its earlier nuisance abatement analysis and 

elaborated on the “harmful or noxious uses” principle:  

49 Id., at 1030-31.    
50 Id., at 1007. 
51 Id., at 1010. 
52 Id. at 1029-31. Florida courts essentially apply the same rule articulated by Lucas. Keshbro, Inc. v. City of Miami,
801 So.2d 864, 871 (Fla. 2001). 
53 Lingle, 544 U.S. at 538-39. 
54 Lucas, 505 U.S. at 1018. 
55 Space does not permit a detailed discussion of the Court’s background principles analysis.  See, David Callies, 
Regulatory Takings After Knick, 35 – 101, 103 - 121 (2020) (providing a detailed discussion of the difference between 
the background principles and nuisance exceptions to Lucas’ per se takings rule). 
56 Id., at 1023-24.    
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“[It] was the Court’s early attempt to describe in theoretical terms why 
government may, consistent with the Takings Clause, affect property 
values by regulation without incurring an obligation to compensate—a 
reality we nowadays acknowledge explicitly with respect to the full 
scope of the State’s police power. See, e.g., Penn Central Transp. Co., 
438 U.S., at 125, 98 S.Ct. at 2659 (where State “reasonably conclude[s] 
that ‘the health, safety, morals, or general welfare’ would be promoted 
by prohibiting particular contemplated uses of land,” compensation 
need not accompany prohibition) . . . .”57

It makes universal sense that a landowner cannot sue for the deprivation of a property 

right the owner never had in the first place.  Essentially, the Court observed the rather 

unremarkable notion that the landowner is not entitled to compensation under this 

exception to the per se takings rule if the use prohibited by the regulation was not 

part of the owner’s title to begin with.58

From an owner’s perspective, challenging a land use regulation as a total 

regulatory taking is advantageous.  A total regulatory taking case does not require a 

fact intensive inquiry like a partial regulatory taking case.  Since regulations usually 

leave some owners with some residual economic uses of their property, however, 

the circumstances are rare and truly exceptional in which a land use regulation will 

totally deprive an owner of all beneficial use of property.59

C.  Is it a Penn Central partial regulatory taking?

An owner who loses a total taking argument can still argue a partial 

regulatory taking occurred under Penn Central Transp. Co. v. New York City. Penn 

Central concerned a New York City landmark law that restricted the construction 

of multi-story office space above Grand Central Terminal.  Unlike a total taking, a 

Penn Central taking is concerned with the application of a land use regulation to a 

specific property, or what is referred to as an “as-applied” challenge.   

New York City once had two great railroad terminals: Pennsylvania Station 

built in 1910 and Grand Central Station built in 1913. As travelers used other modes 

of transportation, rail line usage waned.  Pennsylvania Station was demolished in 

57 Id.
58 Id. at 1026-27. 
59 The total deprivation of beneficial use, which from an owner’s perspective is the same as a physical taking only 
applies in relatively rare situations. Lucas, 505 U.S. at 1017.  
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1963 to make way for an office building. In 1968, Penn Central developed plans to 

build a skyscraper on top of Grand Central Terminal.  Owing to its architectural and 

historical significance (opened in 1913 the Grand Central Terminal was regarded as 

a magnificent example of the French beaux-arts style), New York City’s landmark 

law designated Grand Central Terminal as a “landmark.”  This  designation thwarted 

Penn Central’s redevelopment plans.   

Penn Central argued that “any substantial restriction imposed pursuant to a 

landmark law must be accompanied by just compensation” to be constitutional.60  The 

Court formulated an ad hoc multifactor balancing test considering the following: (1) 

“the economic impact of the regulation” on the property; (2) “the extent to which the 

regulation interfered with distinct investment-backed expectations”; and (3) the 

“character of the government action.”61  The majority opined that government 

regulation, by its nature, involved adjusting rights for the public good.  Government 

could hardly function if it had to pay a landowner compensation every time a new 

land use regulation lowered a landowner’s property value. 62  In practice, these 

doctrines are easier to describe than apply.  They can be so nebulous that they can be 

whatever any particular judge wants them to be on any given day.  

i. The regulation’s economic impact. 

The first factor analyzed the decrease in value caused by the regulation by 

estimating the property’s value before and after the regulation’s application.63  In 

valuing the property in the before condition, the property should be valued without 

regard to the restriction.64 Accordingly, Penn Central’s majority observed that, when 

the owners bought the terminal, they had expected to use it as a train station.65 The 

landmark law did not change that expected use.  Trains would continue to run. 

Moreover, the Commission, which had prohibited the changes to the Terminal, did not 

outright ban any construction; instead, the development just had to fit within the 

requirements set by the Commission.66 While the landmark regulation prohibited some 

60 Penn. Central, 438 U.S at 128. 
61 Id., at 124. 
62 Id. (noting that Court has recognized a wide variety of contexts in which government may affect economic 
interests)(citations omitted); Mahon, 260 U.S. at 413.  
63 City of Venice v. Gwynn, 76 So.3d 401, 405 (Fla. 2d DCA 2011).   
64 Lost Tree Village Corporation v. United States, 787 F.3d 111 (11th Cir. 2015) 
65 Penn. Central, 438 U.S. at 130-33. 
66 Id., at 119-21. 
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potential uses of the property, namely the air rights above the terminal, the regulation’s 

impact had to be viewed in relation to its impact on the property as a whole.  As the 

Court remarked, taking cases do not involve dividing a single parcel of property into 

discreet parts and then attempting to determine whether rights in a particular segment 

were entirely abrogated.67

The majority concluded that Penn Central was not denied all use of even its 

pre-existing air rights. The ability to use these rights was not abrogated because the 

air rights above Grand Central Terminal were transferable to other parcels in the 

vicinity of the Terminal.  Even if the transferable development-rights program was 

far from ideal, the rights afforded Penn Central were valuable.68  It was an error, 

according to the Court, to focus solely on the uses prohibited by a regulation without 

also examining the profitable uses to which the property could still be put.  Finally, 

the Court reasoned that the restrictions imposed by the landmark law were 

“substantially related to the promotion of the general welfare,” while also enabling the 

property owner to make “reasonable beneficial use of the landmark site.” 69  What the 

Court did not do was provide any guidance on how much of an economic impact was 

too much.  

ii. Investment-backed expectations. 

Penn Central required a detailed factual inquiry into the extent to which the 

regulation interfered with “distinct investment-backed expectations.”70 Simply 

stated, investment-backed expectations refer to existing land use entitlements, 

whether express, implied, or reasonably anticipated, which may be created or 

reinforced by state law usage and practice.71  So the questions become: what 

restrictions were in place at the time the owner purchased the property; and can the 

owner be presumed to have paid a price for the property reflecting the existence of 

the restrictions?  While the Court has provided minimal guidance on how to analyze 

this factor, Justice O’Connor, in her concurring opinion in Palazzolo v. Rhode 

Island, opined that courts should consider (1) “the timing of the regulation’s 

67 Id., at 130-31. 
68 Id., at 137. 
69 Id., at 138. 
70 Penn. Central, 438 U.S. at 124. 
71 Kaiser Aetna v. United States, 444 U.S. 164, 179 (1979). 
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enactment relative to the acquisition of title,” and (2) “the nature and extent of 

permitted development under the regulatory regime vis-à-vis the development 

sought by the claimant.”72

A court may be reluctant to uphold a regulation that prevents an existing 

ongoing use at the time of purchase. An existing regulation at the time of acquisition 

bears on the reasonableness of an owner’s investment-backed expectations.73  Even a 

landowner’s purchase of land after the enactment of an unlawful land use regulation 

will not necessarily foreclose the owner from seeking compensation.  The Court 

eloquently stated that a “[s]tate may not put so potent a Hobbesian Stick into the 

Lockean bundle” to turn an owner’s post-enactment purchase of property, subject to 

an unconstitutional regulation, into a takings defense. 74 Government “may not, by ipse 

dixit brazenly transform private property into public property without compensation.”75

Justice O’Connor wrote that “a takings claim is [not] defeated simply on 

account of the lack of a personal financial investment by a postenactment acquirer 

of property, such as a donee, heir or devisee . . . .”76   It is not a defense to a Penn 

Central taking for the government to argue that an owner took title to property with 

notice of the offending land use regulation.77

iii. The regulation’s character.  

A Penn Central taking is more likely to occur when the property experiences 

something like a physical invasion, than when the “interference arises from some public 

program adjusting the benefits and burdens of economic life to promote the common 

good.”78  When government can connect a regulation to its police powers, a court is less 

likely to characterize it as a taking, as long as it does not fall into the total takings 

category. Government has an obvious tactical reason to couch a regulation in terms 

of promoting the general welfare since, under Penn Central, its police powers are 

broadly entitled to judicial deference.  Framing an argument in terms of the state’s 

general police power allows government to defend against regulatory takings claims.   

72 Palazzolo v. Rhode Island, 533 U.S. 606, 633-35 (2001) (O’Connor, J., concurring) (regulatory regime in place at 
the time of the purchase of the property shapes the reasonableness of the owners’ expectations). 
73 Id. at 626-27. 
74 Id. at 627.  
75 Lucas, 505 U.S., at 1031.  See also, Webb’s Fabulous Pharmacies, Inc., v. Beckwith, 449 U.S. 155,164 (1980). 
76Palazzolo, 533 U.S. at 635. See also, Sarasota County v. Taylor Woodrow Homes, Ltd., 652 So.2d 1247 (Fla. 2nd

DCA 1995); New Testament Baptist Church of Miami v. State, Dept. of Transp., 993 So.2d 112 (Fla. 4th DCA 2008). 
77 Nollan v. California Coastal Commission, 483 U.S. 825 (1987). 
78 Penn. Central, 438 U.S. at 124. 
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When the government defends against a regulatory taking by relying on its police 

powers as a defense, it can short-circuit judicial analysis of the takings claim. 

Although the landmark law in Penn Central was different than a zoning 

ordinance because it only impacted some owners, that alone was insufficient to prove a 

violation of the federal Takings Clause.  The Court observed that legislation designed 

to promote the general welfare commonly burdens some more than others.79

Manifestly, restraints on some rights are necessary for the common good. Without 

them, society could not exist. A society based on the rule that everyone is a law unto 

himself is a proscription for anarchy. To protect legitimate public health concerns, 

courts accord governments wide latitude in regulating their local economies with 

less than mathematical exactitude.80

Penn Central’s multifactor test (particularly the character factor) handicaps 

an owner.  Deference and self-imposed prudential restraints create judicial 

reluctance to reach a takings issue under Penn Central, making partial regulatory 

takings cases more difficult to prosecute than total regulatory takings cases.  There 

is a risk that a legal leitmotif, which characterizes government action as a police 

power, can predetermine the outcome of a partial regulatory takings case. Inquiring 

into the character of the governmental action is not the Alpha and Omega of the 

takings analysis.  Characterizing an action as police power should not be a complete 

defense to a partial taking claim.   One cannot conflate a factor with a bright line 

rule.  The corollary to paying too much attention to Penn Central’s “character prong” 

is paying too little attention to its other prongs, particularly the economic impact of 

the action on the owner.    

A far better approach would be to consider whether a government’s action 

narrowly targets specific property uses or activities that themselves pose a public 

health threat, much the way courts are informed by the background principles 

analysis under Lucas.81  As stated, the Court broadly defines what a public purpose 

is, and an owner concedes the existence of a valid public purpose behind a regulation 

when the owner files an inverse condemnation case.  In fact, if the owner contested 

whether there was a valid public purpose behind a regulation, the remedy would be 

79 Penn. Central, 438 U.S at 133-34. 
80 City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976). 
81 Lucas, 505 U.S. at 1029. 
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to seek its invalidation, not compensation.82  Whether a regulation is within the 

government’s police power is a separate question from whether an otherwise valid 

regulation so frustrates property rights that compensation is due.83 The Court has yet 

to offer a plausible justification for inquiring into an issue which takings 

jurisprudence concedes is not an issue by the very filing of the lawsuit.   

To take advantage of the broad deference afforded to police power 

declarations, Cedar Point Nursery v. Victoria Hassid84, currently pending before the 

Court,  shows the extraordinary lengths to which government will go to twist all 

takings cases into Penn Central cases.   The Ninth Judicial Circuit upheld a 

California regulation that afforded union organizers a limited right of access to 

private agricultural property for union organizing purposes.85 The California 

Agricultural Labor Relations Board argued that the case should be reviewed under 

the Penn Central multifactor test because the unique circumstances of the 

agricultural workforce in California make it typically impossible to communicate 

with agricultural worker by any other means.86  Cedar Point argued that the Board’s 

regulation was a per se physical taking because it interfered with Cedar Point’s right 

to exclude others from its property. 

D.     Or is it an unconstitutional land use exaction. 

Outside these two types of takings, another type can occur when government 

conditions an owner’s development plan on the landowner giving property to the 

government without payment in exchange for the approval.87 Elected officials are 

under pressure to provide more goods and services to their voters without raising new taxes 

to pay for them.  Government therefore can feel pressure to shift the burden of providing 

82 Lingle, 544 U.S. at 543 (“[I]f a government action is found to be impermissible--for instance because it fails to meet 
the “public use” requirement or is so arbitrary as to violate due process--that is the end of the inquiry. No amount of 
compensation can authorize such action.”). 
83 Loretto, 458 U.S. at 425.  
84 Case No. 20-107. 
85 Cedar Point Nursery v. Shiroma, 923 F.3d 524 (9th Cir. 2019), cert. granted, 141 S. Ct. 844 (2020). The Ninth 
Circuit denied a petition for rehearing en banc in Cedar Point Nursery v. Shiroma, 956 F.3d 1162 (9th Cir. 2020). 
86 Irrespective of the difficulty unions experience in organizing, their  argument is difficult to square with established 
Court precedent.  See, Lingle, 544 U.S. at 538 (a per se taking will generally be deemed to have occurred when the 
government requires an owner to suffer a permanent physical invasion of property); Nollan, 483. U.S. at 831-32 
(quoting Lorretto, 458 U.S. at 434-35) (observing that a per se physical taking rule requires compensation “without 
regard to whether the action ... has only minimal economic impact on the owner”); Dolan v. City of Tigard, 512 U.S. 
374, 384 (1994) (quoting Kaiser Aetna, 444 U.S. at 164) (the right to exclude others is one of the most essential sticks 
in the bundle of rights that are commonly characterized as property). 
87 Lingle, 544 U.S. at 538-39. 



17 

funds for public needs from taxpayers to permit-seeking owners.  As the Court explained 

in  earlier First Amendment cases, government cannot condition discretionary 

benefits on forfeiting constitutionally protected rights.88 This type of taking deals 

with what are generally referred to as unlawful exactions. 

i. Nollan and the essential nexus. 

The Court first dealt with the unlawful exactions in Nollan v. California 

Coastal Commission.89 Nollan mandated that there be an “essential nexus” between 

a condition and a planning issue sought to be addressed by the dedication or exaction.  

The facts in Nollan are relatively straight-forward.  The owners applied for a permit 

to demolish an antiquated 1-story bungalow and replace it with a modern, 2-story 

beach house.   Their property line extended to the mean high-water line.  While they 

were trying to build a new beach house, the Coastal Commission was promoting 

public beach access by conditioning building permits on owners conveying lateral 

access easements across the rear of their properties, landward of the mean high-water 

line.   

Admittedly, the Commission could have condemned an access easement.  

Alternatively, it could have denied the permit.  In his dissent, Justice Brenan adroitly 

recognized that the Nollans had no vested right to build on their beachfront property, 

and their permit application could have been denied for any number of reasons, 

subject to minimal due process review.90  Instead of pursing either option, the 

Commission conditioned approval on the Nollans’ dedicating a public pedestrian 

crossing easement across their property.  Where the Commission ran afoul of the 

Constitution was by insisting that the Nollans surrender their constitutional right to 

be paid for land they were forced to dedicate to a public use.91

88 The unconstitutional conditions doctrine initially applied in non-land use cases.  Perry v. Sindermann considered 
whether due process protections would attach to the decision not to rehire a junior college professor who had criticized 
the school's administration. The Court noted that “[I]f the government could deny a benefit to a person because of his 
constitutionally protected speech or associations, his exercise of those freedoms would in effect be penalized and inhibited.” Perry 
v. Sindermann, 408 U.S. 593, 597 (1972) (citations omitted). See also, F.C.C. v. League of Women Voters of 
Cal., 468 U.S. 364, 370, 398 (1984) (prohibiting conditioning receipt of federal funds on radio station operators’ 
agreement to forego First Amendment free speech rights). 
89 Nollan, 483 U.S. at 825.  
90 Id., at 840 (Brennan, J., dissenting). 
91 The agency’s extortion plan resembled a thinly veiled attempt at a hidden form of taxation which was highly 
regressive.  All property is unique, particularly beachfront property where the real estate market recognizes a pricing 
premium, often based on the amount of lineal beach frontage.  The extortion plan forced wealthy owners to give free 
property to the Commission as a quid pro quo for getting a discretionary governmental benefit.  Less affluent owners 
also were forced to surrender land to a public use as a condition for permit approval.  It generally proportionately hurts 
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Shifting the burden of proof to the Commission, the Court held that, unless the 

Commission could demonstrate that giving away the easement had a nexus to 

ameliorating an impact caused by the permitted activity, the Constitution would not 

countenance what the Court described as "an out-and-out plan of extortion."92  The 

Commission justified its exaction by suggesting that travelers on an adjacent coastal 

highway, looking in the direction of the sea, would see a two-story house where a 

one-story house had once been and thereby encounter a "psychological barrier" to 

realizing the existence of the coast.93  Taking this justification at face value, the Court 

saw no connection between promoting that public goal and dedicating an access 

easement across the property.94 The exaction lacked a "nexus" to any impact caused 

by the development and was thus unconstitutional.95 While Nollan set forth the 

general principle that conditions imposed on permits must relate to the impact that 

the proposed project might have on the public, it offered little guidance about how 

to apply that principle.

ii. Dolan and rough proportionality. 

Even if the government passes the nexus test, it cannot exact too much: there 

must be a “rough proportionality” between the exaction and the condition.96

Imposing a condition on a property owner to set aside land for traffic improvements 

needed by the owner’s development, for example, is permissible. Yet requiring an 

owner to set aside enough land to improve nearby roadways to accommodate 25,000 

trips per day, when the development only generates twenty percent (20%) of those 

trips, is not.  Dolan v. City of Tigard answered the question, “How far can the 

government go?”   

a less affluent owner more to give away valuable land for free than a wealthy owner.  Irrespective of the relative 
wealth of those forced to give away free property interests, they all were singled out to shoulder the financial burden 
of a policy benefitting the general public.   
92Id., at 837. 
93West coast drivers may be different than east coast drivers.  On its face, it is difficult to understand how motorists 
driving on the Pacific Coast Highway parallel to the Pacific Ocean would not realize the existence of a coastline.  
94Assuming arguendo the bona fides of the governmental agency’s argument, the psychological barrier could have 
been avoided by a simple height restriction for beach front homes without any exaction or dedication. 
95 Florida also only imposes conditions on an owner’s development permit application to ameliorate the impacts of 
the private development.  Paradyne Corp. v. State, Dept. of Transp, 528 So.2d 921, 926-27 (Fla. 1st DCA 1988) 
(development condition cannot be imposed to benefit adjacent property owner), cert. denied, 536 So.2d 244 (Fla. 
1988). 
96 Dolan, 512 U.S. at 384. 
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In Dolan, a small business owner wanted to expand a hardware store and 

parking lot.97  Tigard granted Florence Dolan’s permit application subject to 

conditions that she dedicate (1) an easement for a greenway over the portion of her 

property lying within the 100-year floodplain to improve drainage and (2) a 15-foot 

strip of land for a pedestrian/bicycle path to lower traffic.  She had no qualms over 

Tigard’s authority to exact some form of dedication as a condition for the grant of 

the permits.  Her quarrel was that Tigard did not specify any quantifiable burdens 

created by her hardware store.  Tigard’s exaction demands forced her to surrender 

her right to exclude others from her property without payment.98

Since her project would cause more storm-water runoff into nearby streams, 

the Court ruled that Tigard reasonably could impose conditions to mitigate the 

development’s impact on the watershed and the public water-control infrastructure.99 

Tigard’s findings to justify an easement for a greenway were not reasonably related 

to her project’s impacts because no portion of the hardware store would encroach 

into the floodplain.100  It could have mitigated flooding by simply restricting 

construction within the floodplain.  Tigard also tried to justify its pedestrian/bicycle 

path exaction because, it argued, the parking lot “could” likely increase vehicular 

traffic in the area.101  Where Tigard  went too far was by failing to quantify its 

findings that dedicating a pedestrian/bicycle path lowered traffic in the area beyond 

its conclusory statement.102

Rough proportionality, the Court reasoned, applied a stricter standard of 

scrutiny than the lower rational basis standard under the Equal Protection Clause of 

the Fourteenth Amendment.  Dolan’s rough proportionality prong required that the 

condition be specifically tailored to mitigate anticipated harms from the proposed 

private development itself.103   Under Dolan, a condition is only legitimate if it is 

proportional to the anticipated public impact of the project.104     

 Florida courts impose additional limits to government’s conditioning 

development approvals on property dedications.  A government cannot condition 

97 Id., at 379 
98 Id., at 392. 
99 Id., at 392-93.
100 Id., at 394-95 
101 Id. 
102 Id., at 395-96. 
103 Id., at 391-96 (“No precise mathematical calculation is required, but the city must make some sort of individualized 
determination that the required dedication is related both in nature and extent to the impact of the proposed 
development.”) (emphasis added).
104 Id., at 391. 
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development approval on the future dedication of land for a public improvement 

when there is no reasonably immediate future need for the public improvement.  

Such an exaction would constitute an impermissible attempt to land bank private 

property without compensation.105

iii. Koontz and monetary exactions.  

When government compels an owner to pay money to mitigate for the impacts 

of its development, it is subject to the same “essential nexus” and “rough 

proportionality” tests.106  In Koontz v. St. Johns River Water Management District, 

the landowner sought permits from the government to develop 3.7 out of 14.9 acres 

of the owner’s wetlands.107  Coy Koontz owned vacant, commercially zoned land 

immediately south of State Road 50 and east of State Road 408, in unincorporated 

Orange County, Florida.  Needing a dredge and fill permit, he proposed raising the 

elevation of the 3.7 acres on the northern edge of his property, grade land on the 

southern edge of the site, and install a dry pond to control stormwater runoff from a 

building and parking lot to be built. To mitigate any environmental damage to the 

wetlands, he offered to deed the government a conservation easement on eleven 

acres, 80 percent of his remining land.108 The District did not accept Koontz’s offer 

and demanded, as a condition of permit approval, that he hire contractors to make 

improve ditches and culverts on District land several miles away.109  Koontz never 

agreed to the District’s demands.  

The Court relied on the two-prong essential nexus and rough proportionality 

test to determine whether the monetary exactions constituted a violation of the 

unconstitutional conditions doctrine.110  It rejected the argument that the doctrine did 

not apply because the government did not exact a property interest, only money.  It 

explained that the government’s demand that Koontz spend money to make 

improvements to government owned land affected his property interest and was 

specifically tied to his property.111  Throughout the litigation the government 

105 Hernando County v. Budget Inns of Florida, Inc., 555 So.2d 1319, 1320 (Fla. 5th DCA 1990).  See also, Lee County 
v. New Testament Baptist Church, 507 So.2d 626 (Fla. 2d DCA 1987), cert. denied, 515 So.2d 230 (Fla. 1987). 
106 Koontz v. St. John’s Water River Management District, 570 U.S. 595 (2013).
107 Id., at 601. 
108 Id.  
109 Id., at 602. 
110 Id., at 604. 
111 Id., at 613. 
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considered Koontz’s money as a substitute for deeding a conservation easement to 

the public.112  The Court was concerned that a refusal to apply the doctrine would 

make it easy for the government to “evade the limitations of Nollan and Dolan” by 

simply providing an owner the choice of dedicating an easement or paying money 

equal to the value of the easement.113  Not all exactions are unconstitutional under 

the federal and state constitutions, only those that violate the two-prong 

Nollan/Dolan test.114

Although the majority and dissenters agreed that Nollan/Dolan applied in the 

context of a permit denial, they parted ways over other questions.  Borrowing from 

substantive due process cases, Justice Kagan persuasively argued that, if the 

government violated Nollan/Dolan by imposing a condition lacking a nexus or rough 

proportionality, the owner was entitled to have the improper condition removed.115

She argued that Nollan/Dolan should only apply when the government obtains an 

interest in property as a quid pro quo for an exaction. Citing to Lingle, Justice Kagan 

reasoned that Nollan/Dolan provided an independent layer of protection in “the 

special context of land-use exactions” when the “government demands that a 

landowner dedicate an easement” or surrender a piece of real property “as a 

condition of obtaining a development permit.” 116 In Koontz, no exaction was ever 

made.   As Justice Kagan wrote, “In what legal universe could a law authorizing 

damages for a ‘taking’ also provide damages when (as all agree) no taking occurred.  

I doubt that inside-out, upside-down universe is the State of Florida.”117 She 

reasoned that Nollan/Dolan did not apply.118  After Koontz, in an overabundance of 

caution, landowner’s should also consider challenging a monetary exaction as a 

denial of due process. 

Even if an exaction is imposed to obtain a discretionary benefit to use public 

property, Nollan, Dolan, and Koontz apply.  In Murphy Auto Group, Inc. v. Florida 

Department of Transportation,119 a car dealership filed an inverse condemnation 

action against the Florida Department of Transportation.  Murphy wanted to develop 

commercially zoned property, a Toyota dealership in Polk County. Vehicular access 

112 Id., at 617. 
113 Id., at 612. 
114 Highlands-in-the-Woods, LLC v. Polk County, 217 So.3d 1175 (Fla. 2d DCA 2017). 
115 Id., at 620. 
116 Id.
117 Id., at 634-35. 
118 Id., at 622-23. 
119 Murphy Auto Group, Inc. v. Florida Department of Transportation, 310 So.3d 1066 (Fla. 2nd DCA 2020).
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to and from the property was from U.S. 27, a state road. Murphy sought a driveway 

connection permit to construct acceleration/deceleration turn lanes within the 

existing U.S. 27 right of way to provide access to and from the dealership. To 

complete the lane construction, Murphy proposed filling in an existing drainage 

Department owned ditch spanning the length of Murphy’s property.  It initially 

proposed that Murphy dedicate twelve feet along its property’s frontage to 

reestablish the drainage ditch. Murphy declined to dedicate the property and 

countered with a proposal to use the existing drainage collection system and grant 

the Department drainage easement around an existing retention pond for any 

necessary expansion. The Department instead required that Murphy, at its sole 

expense, reconstruct the drainage system. Murphy dedicated the drainage easement, 

expanded the pond, constructed the turn lanes, and reconstructed the drainage 

collection system at a cost of over $650,000. 

Murphy agreed to the exaction and sued, asserting that drainage 

improvements exacted by the Department constituted a taking because they were not 

roughly proportional to drainage impacts from the owner’s project or connection of 

the car dealership to the state highway system. Granting the Department’s motion 

for summary judgment, the trial court held that Nollan and Dolan did not apply 

because the Department did not condition the drainage connection permit on the 

donation of a real property interest by Murphy.   It found that because Murphy was 

seeking to develop the Department’s land “to convey and store the additional 

stormwater runoff,” the Department was exercising its proprietary, not its regulatory 

and any claim for damages against the Department was barred by sovereign 

immunity.120

On appeal, the court noted that, as in Koontz, the Department first proposed 

that Murphy dedicate a portion of its property to obtain a permit.121 When Murphy 

refused, it demanded that the owner spend money to improve government-owned 

land as a condition of permit approval to develop the owner’s land. The 

Department’s demand that Murphy spend money to reconstruct the Department’s 

drainage collection system operated upon Murphy’s interest in its commercial 

property “by directing the owner of a particular piece of property to make a monetary 

payment”, and the unconstitutional conditions doctrine clearly applied under 

120 Id., at 1067. 
121 Id., at 1067-68. 



23 

Koontz.122 Since the Department’s permitting decision was made in connection with 

its regulation of Murphy’s right of access to the state highway system, the demand 

was controlled by the exactions doctrine.123

E. Does the doctrine apply to legislative exactions? 

Nollan/Dolan/Koontz dealt with adjudicatory exactions – those arising 

through negotiations between governmental entities and owners. Another type of 

exaction regime exists when a government legislatively adopts statutes or ordinances 

requiring all owners to dedicate land or money for a permit. The unanswered question 

in the Nollan/Dolan/Koontz was (and is) whether legislatively imposed exactions are 

subject to the same sort of judicial scrutiny as adjudicatory exactions.124  Court decisions 

on the question have been largely amorphous.  

While Dolan clarified the nexus test, the opinion gave fodder to those 

contending that the test should be sparingly applied. Some of this was self-inflicted.  

Distinguishing exactions cases from other constitutional challenges to land use 

restrictions where the courts accorded planners broad latitude, Justice Rehnquist 

noted “two relevant particulars of the present case.” 125  First, he suggested that the 

exactions in Nollan and Dolan were different from other land use regulations 

because they both involved an “adjudicative decision to condition petitioner’s 

application for a building permit on an individual parcel.”126  He observed that cases 

applying a more deferential standard of review concerned “legislative 

determinations classifying entire areas of [a] city...”127  Second, he distinguished the 

exactions in Nollan and Dolan from other regulations because they concerned “a 

requirement to deed portions of . . .property[,]” rather than merely limiting the use 

of property.128

122 Id., at 1068-69. 
123 Id, at 1070. 
124 By contrast, legislative decisions of governmental agencies are reviewed under a highly deferential fairly debatable 
standard of review. Infra at n. 9. 
125 483 U.S. at 385. 
126Id. Justice Rehnquist overlooked the fact that the California Coastal Act required the Coastal Commission to 
condition the Nollans’ permit approval on a requirement that they dedicate an easement to the public.  At some level, 
most governmental actions involving permit applications  are governed by controlling legislation that delegates permit 
decision-making to a government agency.  From an owner’s perspective, whether a denial was the result of an 
adjudicatory decision or a legislative one is a distinction without a difference.  
127 Id.
128 Id.
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Not surprisingly commentators and courts latched onto the word 

adjudicative, surmising that Nollan and Dolan were inapplicable to legislative 

exactions.  In W. Linn Corporate Park, L.L.C. v. City of West Lynn,129 the Oregon 

Supreme Court held that a condition requiring a landowner to improve public 

property was beyond the scope of Nollan and Dolan because the condition was 

legislatively imposed.  In McClung v. City of Sumner,130 the Ninth Circuit held that 

legislatively imposed property and monetary exactions are reviewable only under 

Penn Central’s test.  Courts have wrestled with this legislative exaction question in 

the context of inclusionary zoning.131  A brief overview of the roots of inclusionary 

zoning is therefore in order.  

In 1975, the New Jersey Supreme Court set out to reverse the exclusionary 

aspects of local land use controls by requiring local governments to provide 

meaningful affordable housing opportunities through their zoning regulations. In 

Southern Burlington County NAACP v. Township of Mt. Laurel, the New Jersey 

Supreme Court held that: 

[T]he presumptive obligation arises for each municipality affirmatively 

to plan and provide, by its land use regulations, the reasonable 

opportunity for an appropriate variety and choice of housing, including, 

of course, low and moderate cost housing, to meet the needs, desires, 

and resources of all categories of people who may desire to live within 

its boundaries.132

129W. Linn Corporate Park, L.L.C. v. City of W. Linn, 349 Or. 58, 86-87, 240 P.3d 29, 45 (2010). 
130McClung v. City of Sumner, 548 F.3d 1219, 1228 (9th Cir. 2008) abrogated by Koontz v. St. Johns River Water 
Mgmt. Dist., 133 S. Ct. 2586 (U.S. 2013) (opining that “[t]o extend Nollan/Dolan analysis here would subject any 
regulation governing development to higher scrutiny and raise the concern of judicial interference with the exercise 
of local government police powers.”).
131 Besides inclusionary zoning, linkage fees can be used to address affordable housing deficiencies.  Linkage fees are 
charged to non-residential developers, and the revenues are used to fund affordable housing construction by putting 
revenues into a fund used to implement affordable housing solutions. Linkage fees result in developers sharing the 
cost of solving the affordable housing crisis. See, § 166.04151(3), Fla. Stat. (2020).  
      Orange County’s Housing for All Initiative tasks Orange County with pursuing a Nexus Study with the City of 
Orlando and Seminole and Osceola Counties for a regional linkage fee, which would be assessed against non-
residential development, to provide a dedicated funding source for affordable housing. Orange County’s Affordable 
Housing Task Force anticipates submitting its Nexus Study to the Board in June. See,
https://newsroom.ocfl.net/2021/02/orange-countys-housing-for-all-initiative-continues-providing-affordable-
options-for-residents-despite-covid-19-challenges/. 
132 Later, in Southern Burlington County NAACP v. Township of Mt. Laurel, 456 A.ed 390, 446 (N.J. 1983), the New 
Jersey Supreme Court elaborated on the municipality’s duty to provide realistic affordable housing opportunities. It 
explained that the municipality should offer incentives for the provision of affordable housing, but if incentives were 
not successful, then devices such as mandatory set-asides or affordable housing zoning districts would need to be 
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In the wake of the Mt. Laurel, the New Jersey Legislature enacted the state’s Fair 

Housing Act, which codified the requirement that affordable housing must be 

considered in local land development regulations.  Mt. Laurel opened the doors 

nationwide to new remedies for affordable housing deficiencies.  

One remedy is “inclusionary zoning" ordinances which require multifamily 

housing developers to set aside a certain number of units as affordable housing 

units.133  The affordable housing units are architecturally identical to market rent 

units, and governmental agencies usually provide incentives to developers in 

inclusionary zoning areas in the form of expedited development approval, higher 

density, or parking and setback waivers.  Developers electing not to develop 

affordable housing units can opt out of the inclusionary zoning plan by paying “in 

lieu of” fees into an affordable housing trust fund to be used by the government to 

correct affordable housing deficiencies. 

Florida statutes also encourage affordable housing initiatives.134 They 

authorized municipalities and counties to increase the supply of affordable housing 

by using land use mechanisms such as inclusionary zoning ordinances.135  Florida 

law also requires local governments to offset the cost of inclusionary zoning policies 

because developers cannot absorb the cost of inclusionary zoning policies.136

Despite these statutes’ laudable intentions, the results have been more aspirational 

than tangible.137 Commentators have written that the goals, policies, and objectives 

utilized. Holmdel Builders Association v. Township of Holmdel, et al, 583 A.2d 277, 280, 288-91 (N.J. 1990), then 
held that it was constitutionally sufficient for new development to pay affordable housing impact fees instead of 
actually constructing affordable housing units, reasoning that the two requirements were functionally equivalent. 
133 The United States Department of Housing and Urban Development (HUD) explains that inclusionary zoning 
programs “require or encourage developers to set aside a certain percentage of housing units in new or rehabilitated 
projects for low- and moderate-income residents. This integration of affordable units into market-rate projects creates 
opportunities for households with diverse socioeconomic backgrounds to live in the same developments and have 
access to [the] same types of community services and amenities....” (U.S. Dept. of Housing and Urban Development, 
Inclusionary Zoning and Mixed–Income Communities (Spring 2013) Evidence Matters, p. 1, fn. omitted (hereafter 
2013 HUD Inclusionary Zoning) < http://www.huduser.org/portal/periodicals/em/spring13/highlight3.html> [as of 
June 15, 2015].) 
134 § 163.3202(2)(h)(3), Fla. Stat. (2020). 
135 See, §§ 166.04151(2), 125.01055, Fla. Stat. (2020). 
136 On July 1, 2019, Governor Ron DeSantis signed HB 7103 into law which amended various sections of Chapters 
125, 163, and 165. 
137 In practice, efforts to resolve affordable housing deficiencies lack a clear policy consensus.  H.B. 5401 revises and 
deletes distributions of documentary stamp taxes collected for affordable housing, effectively permanently redirecting 
two-thirds of affordable housing trust funds to other priorities.  S.B. 2512 is the companion Senate Bill. According to 
the Sadowski Housing Coalition, Florida has a shortage of over 344,000 homes for lower-income Floridians. If signed 
into law, this diversion of funds from the affordable housing trust will reduce affordable housing dollars from 
$423,300,000.00 to $141,000,000.00. See, https://www.sadowskicoalition.org/wp-content’uploads/2021/04/Housing-
Trust-Fund-Fact-Sheet.pdf.  
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of local plans have often gone unrealized or not fully implemented. The classic 

example of this paradigm occurs when a community expresses a desire for affordable 

housing, establishes maximum residential densities in the comprehensive plan 

consistent with achieving the goal, but then promulgates regulations capping density 

levels far lower than envisioned by the comprehensive plan.138

Courts have yet to strike down inclusionary zoning ordinances as unlawful 

exactions.  A leading case involving precisely this issue is California Building 

Industry Association v. City of San Jose,139 in which the California Building Industry 

Association ("CBIA") challenged San Jose’s requirement that developers of fifteen 

or more residential units to set aside ten percent of their units for sale to lower-

income buyers, with a price based on the buyer's ability to afford mortgage 

payments, calculated on a percentage of their income. Alternatively, developers 

could pay an in-lieu of fee into a low-income-housing fund. The City did not try to 

justify these conditions by showing that market-rate housing caused any need for 

more affordable housing.  Instead, it argued that the exactions are simply zoning 

mandates and, as legislative actions, not subject to the more stringent Nollan, Dolan, 

or Koontz standard of judicial review.140

The California Supreme Court upheld the ordinance.  It found that the 

exactions doctrine did not apply because the condition did not require the developer to 

dedicate any portion of its property to the public or pay any money to the public.  Instead, 

like other land use regulations, the ordinances simply restricted the way the developer may 

use its property by limiting the price for which the developer may offer some of its units for 

sale.141  Analogizing the ordinances with a zoning ordinance with price controls, the 

court observed that municipalities have "broad discretion to regulate the use of real 

property to serve the legitimate interests of the general public and the community at 

large."142

138 J. Michael Marshall and Mark A. Rothenberg, An Analysis of Affordable/Work-Force Housing Initiatives and Their 
Legality in the State of Florida, Part I, 82 Fla. Bar. Journal 79, 82 (2008).  
139 California Building Industry Association, v. City of San Jose, 61 Cal.4th 435 (Cal. 2015), cert. denied, 136 S.Ct. 
928 (2016).   
140 Id., at 460-61. By characterizing an inclusionary zoning ordinance as a generally applicable zoning regulation, the 
landowner shoulders the burden of proving that the ordinance is unconstitutional, whereas the government must make 
the showing of rough proportionality under Nollan/Dolan analysis. See, Home Builders Association of Northern 
California v. City of Napa, 108 Cal. Rptr. 2d 60 (Cal. 2001).
141 Id.
142 Id., at 461. 
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California’s discrimination between legislative and adjudicative exactions was 

not without its critics. When Dolan discussed legislative decision making, it was not 

clear it was carving out an exception to the exactions doctrine.  Dolan referred to 

"essentially legislative determinations classifying entire areas of the city" like zoning 

and height restrictions,143 not regulations to address the low-income housing.  

Irrespective, the Court declined reviewing San Jose.  Although concurring with the 

denial of the petition for writ of certiorari, Justice Thomas penned the following 

comments:  

For at least two decades, however, lower courts have divided over 

whether the Nollan/Dolan test applies in cases where the alleged taking arises 

from a legislatively imposed condition rather than an administrative one . . . .  

I continue to doubt that "the existence of a taking should turn on the 

type of governmental entity responsible for the taking.”144

Whether the Nollan/Dolan test apply to legislative exactions remains unresolved, 

leaving courts to establish a governing common law. 145  Historically, land use 

regulations were confined to geometric or physical elements of a development 

proposal (e.g., the type of land use, lot size, setbacks, building height, floor area 

ratio) and not the economic characteristics of the prospective owners or users of the 

development.  Fox v. Town of Bay Harbor Island held that an ordinance, requiring 

143 Dolan, 512 U.S. at 384-85. (Citing Euclid, 272 U.S. at 365;  Mahon, 260 U.S. at 393; Agins v. City of Tiburon, 447 
U.S. 255, 260, (1980)). 
144 California Building Industry Association, v. City of San Jose, 136 S.Ct. 928, 929 (2016) (Thomas, J., concurring 
in denial of petition for writ of certiorari) (citations omitted).  See also, Parking Assn of Georgia, Inc. v. Atlanta, 515 
U.S. 1116, 117 (1995) (Thomas, J., dissenting from denial of petition for writ certiorari). 
145 Justice Thomas wrote that California’s decision in did not rest on the distinction (if any) between takings effectuated 
through administrative versus legislative action. Id. at 929. See, Town of Flower Mound, 135 S.W.3d 620, 641 (Tex. 
2004) (declining to distinguish between legislatively and administratively imposed exactions in Texas where Town 
contended that its condition, requiring developer to improve adjacent road, was a legislative decision not subject to 
Nollan/Dolan test); Home Builders Ass’n. of Dayton and the Miami Valley v. City of Beavercreek, 729 N.E.2d 349, 
355-56 (Ohio 2000) (declining to distinguish between legislative impact fee exaction and adjudicatory exaction); 
B.A.M. Dev. L.L.C. v. Salt Lake Cnty., 196 P.3d 601, 604 (Utah 2008) (approval of subdivision development 
conditioned on developer making off-site improvements to major roadway). But compare, Mead v. City of Cotati, 389 
Fed. Appx. 637, 638-39 (9th Cir. 2010) (limiting application of Nollan and Dolan to administratively imposed 
exactions); Alto Eldorado P'ship v. Cnty. of Santa Fe, 634 F.3d 1170, 1179 (10th Cir. 2011) (suit contesting provision 
requiring affordable housing lots in subdivision charactered as challenge to legislatively required exactions as an 
“attempt to [find] ... loopholes in the Lingle rule that challenges to regulation as not substantially advancing a 
legitimate governmental interest are not appropriate un the Due Process Clause.”); see also David L. Callies, 
Regulatory Takings and the Supreme Court: How Perspectives on Property Rights Have Changes from Penn Central 
to Dolan, and What State and Federal Courts Are Doing About it, 28 Stetson L. Rev. 523, 567, 572-74 (1999) 
(surveying lower court opinions wrestling with the legislative exactions issue).
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the bottom floor of an apartment building to be utilized solely by a building 

superintendent, was arbitrary and invalid.  The court applied a heightened scrutiny 

to the regulation because it was geared toward the identity of the user, not the 

structure’s physical characteristics or use: 

The generally accepted justifications for a reasonable setback 

requirement are that it secures adequate air and light, promotes safety 

from fire and other dangers, prevents overcrowding of land...and 

enhances aesthetic values.... Particularly pertinent here is the principle 

that zoning ordinances are much less suspect when they focus on the 

use than when they command inquiry into who are the users. Consistent 

with that principle, courts have struck down ordinances which limited 

the occupancy of a dwelling unit to a narrowly defined family on the 

ground, among others, that such ordinances have, at most, a tenuous 

relation to the city’s legitimate goal of preventing overcrowding, 

defraying traffic problems, and avoiding an overload in the school 

system.... It is clear to us that in the ordinance under consideration the 

identity of the person who occupies the ground floor apartment has not 

the slightest bearing upon the health, safety, morals or welfare of the 

public at large....146 (emphasis added). 

Highlands-In-The-Woods recognized this same unanswered question but never 

answered it.147 Highlands-In-The-Woods dealt with a 2003 development condition which 

required a developer to connect to a reclaimed water system which was required under a 

section of the County’s land development code.148 By 2006, because of the construction 

boom, the County had insufficient capacity to provide reclaimed water, and the developer 

considered installation of an irrigation well for use in the development’s common area.  

Ultimately, the developer decided against installing the well based on assurances from the 

County that it had sufficient capacity to provide reclaimed water.  Later in 2006, the County 

informed the developer that, despite its earlier assurances, the County no longer had 

reclaimed water available, but the developer would still have to install reclaimed water 

146 Fox v. Town of Bay Harbor Islands, 450 So.2d 559 (Fla. 3d DCA 1984) (emphasis added) (citations omitted). See 
also, Marshall and Rothenberg, at 80. 
147 Highlands-in-the-Woods, 217 So.3d at 1175. 
148 Id., at 1176. 
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lines to connect to the County’s system.149   The dedication requirement was required by 

County code.  Noting that it was not always possible to devise a workable distinction 

between legislative and adjudicative exactions, the court believed that the County’s 

decision was not only legislative, but also adjudicative.150

A purely practical reason exists for not distinguishing between adjudicatory and 

legislative exactions.  From the owner’s perspective, whether an owner is coerced into 

relinquishing a claim to compensation in exchange for permit approval by a legislative 

or quasi-judicial action is a distinction without a difference. And distinguishing 

between the two can lead to an awkward result: the constitutional protection of 

compensation becomes dependent on whether the infraction was caused by an 

adjudicatory board or a legislative body.   

Orange County’s new Housing for All Initiative151 does not explicitly refer to 

inclusionary zoning as a weapon to combat the lack of affordable housing.  Perhaps 

this timidity reflects the fear of a legal challenge under Nollan/Dolan/Koontz.152

Whether its linkage fee formula is susceptible to challenge is an open question.  

III. Where do I bring my case? 

As important as deciding what legal theory to use to challenge a land use 

regulation is deciding where to sue.  

A. Burying Williamson in the Knick of time. 

Williamson County Regional Planning Comm’n v. Hamilton Bank of Johnson 

City established a procedural doctrine that seriously chipped away at the ability of 

owners to vindicate their Fifth Amendment rights in federal court unless they first 

exhausted state takings remedies.153  This doctrine led to bizarre results. It 

149 Id., at 1176 -77. 
150 Id., at 1176, n 3. 
151 Infra, at n.131. 
152 In 2015, the Florida legislature recognized the significance of the essential nexus and rough proportionality tests 
by enacting §70.45, Fla. Stat. (2015), which created a separate legislative cause of action when government seeks to 
condition a property owner’s proposed use of real property, and the condition lacks a legitimate public purpose, 
essential nexus, or rough proportionality. No reported appellate case has yet interpreted this statute.  The statute’s 
legislative history offers no guidance whether it covered legislative and adjudicative exactions. CS/CS/CS/HB 383 
(2015) - Private Property Rights | Florida House of Representatives (myfloridahouse.gov).  
153Williamson County Regional Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985).  
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discriminated against property owners, as a specific class of litigants, and stripped 

them of reasonable access to federal and state courts. If owners brought federal 

takings claims in federal court under 42 U.S.C. §1982, their complaints could be 

dismissed because they first failed to assert them in state court.  Yet if they first 

brought their federal claims in state court, their complaints could be removed to 

federal court and then dismissed because a state court did not have an opportunity to 

adjudicate their state claims.  San Remo Hotel, L.P., v. City and County of San 

Francisco154 later noted that a state court’s resolution of a claim for just 

compensation under state law generally has preclusive effect on later federal 

litigation. The takings plaintiff thus found himself in a Catch-22: he could not go to 

federal court without going to state court first; but if he went to state court and lost, 

his claim would be barred in federal court. The federal claim dies aborning.155

Knick v. Township of Scott,156 which overruled Williamson’s state court 

exhaustion doctrine, remedied this anomalous result.  Scott lay in Lackawanna 

County, Pennsylvania, near the Poconos. Scattered throughout Pennsylvania were 

historical private family gravesites, some dating to the Colonial era.  Over 

generations, land with these private cemeteries transferred through the hands of 

successive owners.  Scott adopted an ordinance requiring owners of property on 

which Scott believed were cemeteries to allow access for the public to visit family 

gravesites and for code inspectors to assure compliance with the ordinance.  Knick’s 

family farm was subject to the ordinance.  No official state records indicated that a 

private cemetery was ever on the farm.  In federal court, she alleged, inter alia, a 

violation of her Fifth and Fourteenth Amendment due process and just compensation 

rights.  Based on Williamson, the Third Circuit Court of Appeals affirmed dismissal 

of her takings claim.157

To determine if a regulation causes a taking in as applied cases, the courts ask 

whether the government has made a final enough decision about applying the 

regulation so that a claim was “ripe”.  Courts refer to this as the ripeness doctrine.  

Owners cannot file as applied takings suits unless the entity charged with 

“implementing the regulations has reached a final decision regarding the application 

of the regulations to the property.”158  A meaningful attempt to get a final government 

154 San Remo Hotel, L.P., v. City and County of San Francisco, 545 U.S. 323 (2005). 
155 Knick, ___U.S.___, 139 S.Ct. at 2167. 
156 Id.   
157 Id., at ____U.S.___,139 S.Ct. at 2169. 
158Williamson, 473 U.S at 187. 
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decision on a development application or requiring an owner to exhaust administrative 

remedies by applying for a variance provides a metric to gauge whether the 

regulation’s impact is so great as to cause a taking.159 There is near universal 

agreement with this part of Williamson.    

In dicta, however, Williamson added another ripeness factor:  an owner also 

had to show an unsuccessful attempt to obtain compensation in state court before 

filing a federal suit.160 Williamson involved an ordinance that reduced the allowable 

residential density in a subdivision.  It identified two rationales for deciding the 

ripeness question against the owner: (1) the owner did not obtain a final decision 

regarding the application of zoning ordinances and subdivision regulations; and (2) 

the owner did not use the state’s procedures to obtain just compensation.161

In conceiving this second ripeness factor, the Court relied on footnote 40 in 

Hodel v. Virginia Surface Mining & Reclamation Assn, Inc.162  Its reliance on 

Hodel was misplaced.  Footnote 40 restated the general rule that takings claims are 

unripe for consideration until after a final administrative determination.  It did not 

identify any existing comity principle requiring takings claims to be treated 

differently than other federal claims reviewed by both state and federal courts:  

Although we conclude that “mere enactment” of the Act did not effect 
a taking of private property, this holding does not preclude appellees or 
other coal mine operators from attempting to show that as applied to 
particular parcels of land, the Act and the Secretary’s regulations effect 
a taking. Even then, such an alleged taking is not unconstitutional 
unless just compensation is unavailable. See Duke Power Co. v. 
Carolina Environmental Study Group, Inc., 438 U.S. 59, 94, n. 39, 98 
S.Ct. 2620, 2641, n. 39, 57 L.Ed.2d 595 (1978); Regional Rail 
Reorganization Act Cases, 419 U.S. 102, 125–136 (1974); Larson v. 
Domestic & Foreign Commerce Corp., 337 U.S. 682, 697, n. 18, 69 
S.Ct. 1457, 1465, n. 18, 93 L.Ed. 1628 (1949).163

159 Id., at 190. 
160 Id.
161 Id.
162 Williamson, 473 U.S. at 194 (citing Hodel v. Virginia Surface Mining & Reclamation Assn, Inc., 452 U.S. 264 
(1981). 
163 Hodel, 452 U.S. at 298, n. 40. 
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Although state courts are generally competent to protect federal rights 

concurrently with federal courts, Williamson’s dicta does not explain why plaintiffs 

alleging federal takings claims should be singled out for differential treatment from 

other classes of plaintiffs seeking to vindicate federally protected rights. Justices also 

questioned Williamson’s ripeness rationale.164 Knick dealt with a per se taking 

case.165 Knick overruled Williamson’s exhaustion analysis in as applied cases. It is 

difficult to conceive of a plausible reason why Williamson’s additional second-tier 

exhaustion doctrine would ever apply to a facial takings case which occurs, by its 

very nature, upon the enactment of the land use regulation.   

Williamson’s dicta barricaded federal courthouse doors to a discrete class of 

federal plaintiffs.  It created a “No Man’s Land.”  Litigating in state court virtually 

guaranteed that later federal court claims were barred by res judicata. Hardly any 

other federal prudential limitation presented an insular class of federal plaintiffs with 

a similar “Hobson’s Choice” of selecting a judicial forum or waiving a substantive 

constitutional right.  Williamson distorted the ripeness doctrine by focusing on the 

forum where a case is filed instead of the finality of the government’s action. Knick 

refocused the ripeness inquiry to the finality of a regulation’s impact.   

B.    The pros and cons of suing in federal court.166

Before Knick, absent diversity jurisdiction, federal takings lawsuits were 

subject to the state court litigation requirement. After Knick, there are more 

options.  Several factors now inform the decision whether to sue in state or 

federal court. Owners, believing that state court will result in a more beneficial 

outcome, can still file in state court.  If they believe a federal venue might be more 

beneficial, they can file their federal and state law claims in federal court, provided 

the claims are "derive[d] from a common nucleus of operative facts" so that, if the 

federal and state nature of the claims were disregarded, "[one] would ordinarily be 

expected to try them all in one judicial proceeding."167 

164 In San Remo Hotel, 545 U.S. at 523, four Justices argued for overruling Williamson. In Stop the Beach 
Renourishment, Inc. v. Florida Dept.of Envtl. Prot., 560 U.S. 702 (2010), Justice Kennedy characterized this second 
rationale as the “Court’s dicta in Williamson”.   
165 Knick, ____U.S. ____, 139 S.Ct. at 2167. 
166 See, Alicia Gonzlez & Susan A. Trevarthen, Deciding Where to Take Your Takings Case Post-Knick, Vol. 49, 
Stetson L. Rev. 539 (2020) (providing a more thorough analysis of where to take a Takings Clause case post-Knick). 
167 Id., at 555. 
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In state court, the judge decides the taking issue.  In federal court, a jury 

tries all fact questions.  Whether a regulation deprives an owner of all 

economically beneficial and productive uses, for instance, is a fact question for 

the jury. 168   With politically charged issues, owners must consider state judges’ 

implicit biases. The possibility that a state judge's stance on an issue will be 

viewed as a politically charged decision and the possibility of a nearing election 

could impact a case’s outcome. Federal judges enjoy tenure and may be less likely 

to be persuaded by political and social factors unrelated to the case.169

A party wanting a quick disposition of its case should consider suing in 

federal court.  Federal judges have fewer cases than state judges. In 2018, 21,680 

civil cases were filed in Florida federal district courts; 4,482 criminal cases were 

filed in Florida district courts (total 26,162).170 There are 67 Florida federal 

district court judges and 45 magistrate judges.171  Magistrates handle a significant 

portion of the federal court case load.  During the same period, 196,773 cases were 

filed in Florida civil circuit courts.172 Although Florida circuit court judges can use 

magistrates, assigning cases a magistrate is only permissible if both parties agree.  

Recovering attorneys' fees and costs is another important factor. Land 

use cases need land use planning, surveying, engineering, and appraisal expert 

witnesses. In Florida, Art. X, § 6(a)’s full compensation clause guarantees 

payment of reasonable attorney's fees, costs, and expert fees to the successful 

litigant.173  The federal Constitution's just compensation clause does not.

Federal Fifth Amendment Due Process and Takings Clause cases are filed under 42 

U.S.C. §1983.  42 U.S.C §1988 authorizes a discretionary award of attorneys’ fees 

and costs to the prevailing party in §1983 actions.174

IV. Conclusion. 

Societal change is constant.  Legal change is inevitable.  Despite the hopes of 

some who would turn back the clock so that government restricts only purely 

nuisance-like activities, looking back is only a way to see what was left behind.  The 

168 Id., at 560. 
169 Id.
170 Id., at 561. 
171 Id. 
172 Id., at 562. 
173 Id., at 568. 
174 Id. 
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present always has different answers to past questions.  And the roles of the law and 

public policy will change as they face new challenges. No immutable formula for 

interpreting Takings Clauses will ever to be invented or is even desirable.   

One economist, describing the mystery of how capitalism thrives in the West 

and fails elsewhere, wrote that the ability of legal systems to recognize that property 

ownership and use are part of a social construct.175  Property arrangements work best 

when the body politic forms a consensus about the rules that govern property’s 

use.176 Every legal or political consensus changes over time because social 

circumstances change over time. New land use regulations will form an integral part 

of a new consensus. Inverse condemnation must constantly evolve to meet ever 

evolving exercises of state regulatory powers. The blueprint for any new consensus 

has to reconcile societal and legal changes, traditional notions of private property 

rights and legitimate governmental regulatory interests – and the need to promote a 

sense of propinquity among these competing interests.177
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