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I. BANKRUPTCY - SECTION 1113  

 

Summary  

 

Typically, the process under Chapter 11 of the Bankruptcy Code is too expensive and complex for 

small businesses to successfully reorganize. However, under the Small Business Reorganization 

Act of 2019 (SBRA) that went into effect February 22, 2020, small business debtors can now 

reorganize under Subchapter V of Chapter 11. The benefit of Subchapter V that a plan of 

reorganization will generally be confirmed, as long as the business agrees that all disposable 

income for three to five years will be used to make payments under the plan.  

 

Section 1113 amends the SBRA by making relief available to more small businesses. The intent 

of Section 1113 is to make it easier, faster, and cheaper for small business to reorganize under 

Subchapter V, if necessary, by relaxing the requirements to conform a bankruptcy plan. Under the 

SBRA, before Section 1113 of the CARES Act went into effect, businesses only qualified to file 

a case under Subchapter V if the debts of the business were less than $2,725,625. Under Section 

1113, the debt limit to qualify increased from $2,725,625 to $7,500,000. This only applies to 

businesses that file after the CARES Act went into effect, and after one year, this increased debt 

threshold will return to $2,725,625.   

 

Section 1113 of the Act (as well as portions of Section 19001) also eases the burdens on eligibility 

under Chapter 7 and Chapter 13 of the United States Bankruptcy Code. The Act amends the 

definition of “current monthly income” to exclude payment by the debtor pursuant to other sections 

of the Act from being treated as income in determining the debtor’s eligibility for Chapter 7 

bankruptcy. Further, payments made by the debtor pursuant to the Act are excluded from the 

calculation of disposable income in determining whether a Chapter 13 plan of reorganization may 

be confirmed. Lastly, plans already confirmed under Chapter 13 can be modified to incorporate 

material financial hardship related to COVID-19 with the benefit of potentially extending 

payments under the plan for up to seven years. Similar to the Chapter 11 amendments, the 

amendments to Chapter 7 and Chapter 13 are also effective for one year after implementation of 

the Act.  

 

Section Details  

- Small Business Debtor Reorganization  



o Under Chapter 11, Definition of ‘debtor’ is amended to mean:  

  A person engaged in commercial or business activities (including any 

affiliate of such person that is also a debtor under this title and excluding a 

person whose primary activity is the business of owning single asset real 

estate) that has aggregate noncontingent liquidated secured and unsecured 

debts as of the date of the filing of the petition or the date of the order for 

relief in an amount not more than $7,500,000 (excluding debts owed to 1 or 

more affiliates or insiders) not less than 50% of which arose from the 

commercial or business activities of the debtor; and  

 Definition of “debtor” does not include:  

 any member of a group of affiliated debtors that has aggregate 

noncontingent liquidated secured and unsecured debts in an amount 

greater than $7,500,000 (excluding debt owed to 1 or more affiliates 

or insiders);  

 any debtor that is a corporation subject to the reporting requirements 

under section 13 or 15(d) of the Securities Exchange Act of 1934 

(15 U.S.C. 78m, 78o(d)); or  

 any debtor that is an affiliate of an issuer, as defined in section 3 of 

the Securities Exchange Act of 1934 (15 U.S.C. 78c). 

o Amendments to Chapter 11 sunset/expire one year after the date of enactment of 

Act.  

- Payments made under Federal law relating to the national emergency declared by the 

President under the National Emergencies Act with respect to COVID-19 are excluded 

from calculation of current monthly income.  

- Plans may be modified after confirmation upon the request of debtor if the debtor is 

experiencing or has experienced a material financial hardship due, directly or indirectly, to 

COVID–19 and the modification is approved after notice and a hearing. 

 A plan modified due to COVID-19 can extend payments but may not allow 

for payments over a period that expired more than 7 years after the time that 

the first payment under the original confirmed plan was due. 

- Applicability: Amendments apply to cases commenced before, or, or after the date Act is 

enacted.  

 

 

II. STUDENT LOANS EMPLOYER EXCLUSIONS - SECTION 2206 

 

Summary   

 

If an employer makes any payments to an employee or lender for principal or interest on an 

employee’s qualified education loan during the year 2020, after the enactment of the CARES Act, 

then the employer may claim a deduction of the amount paid up to $5,250. Such payment is not 

considered wages so it is not subject to employment taxes. Therefore, neither the employer nor 

employee would pay any of the traditional combined 15.3% employment tax. More importantly to 

the employee, because the payment is not considered wages it would not be included in the 

employee’s gross income for income tax purposes.  

 



 

Section Details 

 

- 26 U.S. Code § 127(a) provides that gross income does not include amounts paid or 

expenses incurred by an employer for “educational assistance” to the employee, subject to 

a number of requirements for eligibility, up to a maximum exclusion of $5,250.00. 

o Eligibility: 

 Program is to benefit employees who qualify under a classification set up 

by the employer,  

 Classification cannot be discriminatory in favor of highly compensated 

employees or their dependents,  

 Exception: Employees not in the program who are included in a collective 

bargaining agreement where there is evidence that educational assistance 

was part of the bargaining between employee representatives and 

employer(s).  

- 26 U.S. Code § 127(c) defines “educational assistance” for purposes of an employee tax 

exclusion under Section 127.  

- Section 2206 of the CARES Act amends 26 U.S. Code § 127(c) to include the following 

in the definition of “educational assistance” for purposes of the exclusion:  

o “(B) in the case of payments made before January 1, 2021, the payment by an 

employer, whether paid to the employee or to a lender, of principal or interest on 

any qualified education loan (as defined in section 221(d)(1)) incurred by the 

employee for education of the employee, and…” 

- The amendment in Section 2206 applies to all payments made after the enactment of the 

CARES Act.  

 

 

 

III. EMPLOYEE RETENTION CREDIT FOR EMPLOYERS - SECTION 2301  

 

Summary 

  

Section 2301 of the CARES Act establishes a tax credit for employers in an effort to encourage 

retention of employees. This credit is a refundable employment tax credit of 50% of the qualified 

wages paid by businesses impacted by COVID-19. An employer is eligible if the business or 

operations have been fully or partially suspended due to government orders or directly by the virus 

or if the business has experienced a significant decline in gross receipts. Certain employers may 

receive a payroll tax credit of as much as $5,000 per employee for wages and health benefits 

paid between March 12, 2020 and January 1, 2021.  However, the amount of qualified wages 

for each employee cannot exceed $10,000 per quarter and cannot exceed the employment taxes on 

wages paid to the employees during the quarter. If the credit amount exceeds the employer’s 

liability, the excess must be refunded.  
 

For employers with over 100 full-time employees on average, the credit only applies to employees 

who are retained but are not working. For employers with less than 100 full-time employees on 



average, the credit applies to all employees. Employers who receive a small business 

interruption loan under the Payroll Protection Program (PPP) are not eligible for this credit.  

 

Based on recent guidance from the IRS issued this week, employers can be immediately 

reimbursed for the employee retention credit by reducing their required deposits of payroll taxes 

that have been withheld from employees’ wages by the amount of the credit. Beyond the employee 

retention credit, the CARES Act also provides for advanced repayment of the qualified family 

leave credit and the qualified paid sick leave credit available under the Families First Coronavirus 

Response Act (FFCRA). Employers can receive an advance payment of these credits by the IRS 

by submitting a new form, Form 7200, if the employer’s employment tax deposits are greater than 

the credit. 

 

Section Details 

- For eligible employers, this section allows for a credit against applicable employment taxes 

for each quarter amounting to 50% of the qualified wages with respect to each employee 

for such quarter.  

- Limitations and Refundability:  

o The amount of qualified wages for each employee to take into account for each 

quarter = not to exceed $10,000.  

o The credit shall not exceed applicable employment taxes on wages paid with 

respect to all employees during the quarter. Credit excess over that amount treated 

as an overpayment that must be refunded.  

- Specific Definitions: 

o Applicable Employment Taxes – Taxes imposed under IRC 3111(a) (Social 

Security taxes) and the taxes that have the same 6.2% rate as Social Security taxes.   

 Applicable employment taxes do not include the employer portion of 

Medicare taxes imposed under IRC Section 3111(b). 

o Eligible Employer – Employer carrying on trade or business in 2020 with respect 

to any calendar quarter for which (i) the operation is fully or partially suspended 

due to orders from government authority from COVID 19 or (ii) falls under period 

of significant decline in gross receipts.  

 Significant Decline in Gross Receipts – Period (i) beginning with first 

quarter after 12/31/19, gross receipts are less than 50% of same quarter last 

year and (ii) ending with quarter three, gross receipts are greater than 80% 

of same quarter last year.  

 Tax Exempt Organizations – (i) and (ii) under definition of eligible 

employer applies to 501(c) and 501(a) organizations.  

o Qualified Wages:  

 (i) For eligible employer with over 100 full time employees in 2019, wages 

paid with respect to employee not providing services due to operation fully 

or partially suspended due to orders from government authority from 

COVID 19 or due to period of significant decline in gross receipts. 

 (ii) for eligible employer with less than 100 average full time employees in 

2019, wages paid by employer for employee when the operation fully or 

partially suspended due to orders from government authority from COVID 



19 or due to period of significant decline in gross receipts. Shall not include 

wages taken into account under 7001 or 7003 of FFCRA.  

 Qualified wages may not exceed amount employee would have been paid 

for working during month before the period.  

 Qualified wages shall include employer’s qualified health plan expenses 

that are properly allocable to such wages such as amounts to maintain group 

health plan.  

o Wages:  

 “wages” under IRC 3121(a) = all remuneration for employment, including 

the cash value of all remuneration (including benefits) paid in any medium 

other than cash. 

 “compensation” under IRC 3231(e) = any form of money remuneration paid 

to an individual for services rendered as an employee to one or 

more employers. 

- Aggregation Rule: all employers treated as single employer for other sections treated as 

one employer here also.  

- This credit does not apply to the US Government, State government, any political division 

of state, or agency or instrumentality of state/federal government.  

- Employer can elect to not have this section apply to a quarter.  

- Special Rules:  

o An employee cannot be taken into account more than once.  

o Cannot get double benefit. Wages taken into account for credit under this section 

cannot be used to determine credit under IRC 45S (Employer credit for paid family 

and medical leave, otherwise known).  

o Credit under this section treated as credit under IRC 3511(d)(2) as 3rd Party Payors.  

- Transfers to Federal Old-Age and Survivors Insurance Trust Fund – appropriated amounts 

equal to reduction in revenues to the Treasury by reason of this section. Transferred from 

general fund to replicate the transfers which would have occurred to Trust Fund or Account 

had this section not been enacted.  

- Employer not eligible for credit under this section if receive small business interruption 

loan under the Payroll Protection Program of this Act. 

- Secretary is waiving penalties for failure to deposit employment taxes if failure was due to 

anticipation of this section’s credit.  

- Secretary to issue further regulations and guidance.  

- This section only applies to wages paid after March 12, 2020 and before January 1, 2021. 

- Updates: 

o New Form 7200 (Advance Payment of Employer Credits Due to Covid-19) – 

employers may now file form 7200 to obtain advances of employment taxes 

refundable under the employee retention credit.  

o Advance repayment also available for the qualified family leave credit and the 

qualified paid sick leave credit through the FFCRA. 

o Employers can file Form 7200 for advance credits anticipated before the end of the 

month following the quarter in which the employer paid the qualified wages. Form 

7200 can be filed multiple times per quarter.  



o Employers can be immediately reimbursed for employee retention credit by reduing 

their required deposits of payroll taxes that have been withheld from employees’ 

wages by the amount of the credit.  

 

IV. DELAY OF EMPLOYER PAYROLL TAXES - SECTION 2302 

 

Summary 

  

Generally, employers must pay a 6.2% Social Security tax on employee wages. Section 2302 of 

the CARES Act allows employers to defer payment of these payroll taxes in an effort to help 

businesses retain their cash flow. Employers are not required to make a special election to be able 

to defer depositios and payments of these employment taxes. Based on this section, 50% of these 

taxes will now be due on December 31, 2021, and the remaining 50% will be due on December 

31, 2022. This section also applies to self-employment taxes.  

 

Employers that have loans forgiven under the Payroll Protection Program (PPP) of the Act do not 

qualify for this deferment. However, pursuant to recent IRS guidance, employers who have applied 

for and received a PPP loan may continue deferring these payroll deposits up until the 

lender actually forgives the loan.  

 

Form 941, Employer's Quarterly Federal Tax Return, will be revised for the second calendar 

quarter of 2020 (i.e., April – June, 2020) with instructions for how to reflect deferred taxes that 

were otherwise due for the first quarter of 2020 (i.e., January – March, 2020). 

 

 

Section Details  

- Employers are not required to make a special election to be able to defer depositios and 

payments of these employment taxes. 

- Payment for applicable employment taxes for the payroll deferral period not due before the 

applicable date.  

- If deposits are made before applicable date, the employer is treated as having timely made 

all deposits of applicable employment taxes during payrolls deferral period.   

- This section does not apply to taxpayers who had indebtedness forgiven as part of the 

Payroll Protection Program.  

- The payment for 50% of taxes imposed for Social Security for payroll tax deferral period 

are not due before the applicable date.  

- For applying IRC 6654 (underpayment of income tax provision) to any year including any 

part of the payroll tax deferral period, 50% of taxes imposed for Social Security shall not 

be treated as taxes where 6654 applies.  

- Liability of 3rd Parties: 

o Employer solely liable for the payment of applicable employment taxes before the 

applicable date for any wages paid by agent of employer on behalf of such employer 

during payroll tax deferral period. 

o Customer of certified professional employer organizations solely liable for 

payment of applicable employment taxes before applicable date for any wages paid 



by the organization to any work site employee performing services for the customer 

during payroll tax deferral period. 

- Specific Definitions  

o Applicable Employment Taxes - Taxes imposed under IRC 3111(a) (Social 

Security taxes) and the taxes that have the same 6.2% rate as Social Security taxes.    

o Payroll Tax Deferral Period  - Period beginning on date of the enactment of this 

Act and ending before January 1, 2021.  

o Applicable Date - December 31, 2021for 50% of the amounts applying the first 5 

bullet points of this section. December 31, 2020 for remaining amounts.  

- Trust Funds Held Harmless – Same appropriation to Federal Old-Age and Survivors 

Insurance Trust Fund as section 2301.  

- Form 941, Employer's Quarterly Federal Tax Return, will be revised for the second 

calendar quarter of 2020 (i.e., April – June, 2020) with instructions for how to reflect 

deferred taxes that were otherwise due for the first quarter of 2020 (i.e., January – March, 

2020). 

- Secretary to issue further regulations and/or guidance. 

 

 

 

V. NET OPERATING LOSSES - SECTION 2303 & SECTION 2304 

 

Summary 

 

Under Section 2303 of the CARES Act, Net Operating Losses from the 2018, 2019, and 2020 tax 

years can be carried back five years. This section also temporarily suspends the 80% of taxable 

income limitation until 2021, allowing for Net Operating Losses to offset 100% of taxable income 

for the 2108, 2019, and 2020 tax years. After 2021, however, the 80% limitation will be back in 

effect. Further, Section 2303 provides for a special exception to the standard filing deadline for 

carryback claims. Within 120 days of the enactment of the CARES Act, taxpayers can submit an 

application for a tentative refund for carryback of Net Operating Losses arising from tax years 

beginning before January 2018 and ending after December 31, 2017.  

 

Section 2303 also contains new special Net Operating Loss carryback rules for real estate 

investment trusts (REITs) and life insurance companies. This section also includes a limitation 

preventing Net Operating Loss carrybacks from being used to offset amounts from deferred foreign 

income under Section 965 of the Internal Revenue Code.  

 

Along the same lines, Section 2304 modifies the Net Operating Loss rules that apply to taxpayers 

other than corporations. Under Section 2304, the excess business loss limitation is temporarily 

eliminated for tax years beginning before January 1, 2020.  

 

Recent guidance issued by the IRS provides for a six-month extension of time to file Net Operating 

Loss Form 1045 (individuals, trusts, or estates) or Form 1139 (corporations) with respect to the 

carryback of a net operating loss that arose in any taxable year that began during 2018 and ended 

on or before June 30, 2019. Further, to provide relief for partnerships with Net Operating Losses, 

the IRS is now allowing eligible partnerships to file amended partnership returns using a Form 



1065, U.S. Return of Partnership Income. Partnerships can then issue an amended Schedule K-1, 

Partner’s Share of Income, Deductions, Credits, etc. to each of the partners. Partnerships must 

remember to check the “Amended Return” box on the form and write “Filed Pursuant to Rev Proc 

2020-23” at the top of the amended return.    
 

 

Section Details 

- Temporary Repeal of Taxable Income Limitation:  

o IRC Section 172(a) Amended. Removing current calculation for net operating loss 

carryovers and inserting new calculation based on the year.  

 For a taxable year beginning before January 1, 2021, the aggregate of the 

net operating loss carryovers to such year, plus the net operating loss 

carrybacks to such year. 

 “For a taxable year beginning after December 31, 2020, the net operating 

losses can be aggregated back the sum of the aggregate amount of net 

operating losses arising in taxable years beginning before January 1, 2018, 

carried to such taxable year, plus the lesser of the aggregate amount of net 

operating losses arising in taxable years beginning after December 31, 2017, 

carried to such taxable year, or 80 percent of the excess (if any) of taxable 

income computed without regard to the deductions under this section and 

sections 199A and 250, over the amount determined under subparagraph 

(A).” 

- Added new subparagraph to IRC 172(b)(1) – Special Rule for Losses Arising in 2018, 

2019, and 2020.  

o In the case of any net operating loss arising in a taxable year beginning after 

December 31, 2017, and before January 1, 2021, such loss shall be a net operating 

loss carryback to each of the 5 taxable years preceding the taxable year of such loss, 

and subparagraphs (B) and (C)(i) shall not apply. 

o Special Rule for REITS - A net operating loss for a REIT year shall not be a net 

operating loss carryback to any taxable year preceding the taxable year of such loss.  

 In the case of any net operating loss for a taxable year which is not a REIT 

year, such loss shall not be carried to any preceding taxable year which is a 

REIT year. 

  REIT year: any taxable year for which the provisions of part II of 

subchapter M (relating to real estate investment trusts) apply to the 

taxpayer.  

- Can elect to exclude Section 965 Years - If the 5-year carryback period with respect to any 

net operating loss of a taxpayer includes 1 or more taxable years in which an amount is 

includible in gross income by reason of the treatment of deferred foreign income under 

Section 965(a) the taxpayer may elect to exclude all such taxable years from such carryback 

period.  

- Time of Elections - An election with respect to a net operating loss arising in a taxable 

year beginning in 2018 or 2019 shall be made by the due date (including extensions of 

time) for filing the taxpayer's return for the first taxable year ending after the date of the 

enactment of this subparagraph. 



- The amendments made to Net Operating Loss rules shall apply to taxable years beginning 

after December 31, 2017, and taxable years beginning on or before such date to which net 

operating losses arising in taxable years beginning after such date are carried.  

- The amendments to Carryovers and Carrybacks shall apply to net operating losses arising 

in taxable years beginning after December 31, 2017.  

- Section 172(b)(1)(A) Amended:  

o A net operating loss for any taxable year— 

(i) shall be a net operating loss carryback to the extent provided in subparagraphs 

(B) and (C)(i), and “(ii) except as provided in subparagraph (C)(ii), shall be a net 

operating loss carryover—  

 (I) in the case of a net operating loss arising in a taxable year beginning 

before January 1, 2018, to each of the 20 taxable years following the taxable 

year of the loss, and  

 (II) in the case of a net operating loss arising in a taxable year beginning 

after December 31, 2017, to each taxable year following the taxable year of 

the loss. 

o (1) Net Operating Loss Limitation.—The amendments made by subsection (a) shall 

apply—  

 (A) to taxable years beginning after December 31, 2017, and  

 (B) to taxable years beginning on or before December 31, 2017, to which 

net operating losses arising in taxable years beginning after December 31, 

2017, are carried.  

o (2) Carryovers and Carrybacks —The amendment made by subsection (b) shall 

apply to—  

 (A) net operating losses arising in taxable years beginning after December 

31, 2017, and  

 (B) taxable years beginning before, on, or after such date to which such net 

operating losses are carried.  

o (3) Technical Amendments —The amendments made by subsection (c) shall take 

effect as if included in the provisions of Public Law 115–97 to which they relate.  

o (4) Special Rule —In the case of a net operating loss arising in a taxable year 

beginning before January 1, 2018, and ending after December 31, 2017—  

 (A) an application under section 6411(a) of the Internal Revenue Code of 

1986 with respect to the carryback of such net operating loss shall not fail 

to be treated as timely filed if filed not later than the date which is 120 days 

after the date of the enactment of this Act, and  

 (B) an election to—  

 (i) forgo any carryback of such net operating loss,  

 (ii) reduce any period to which such net operating loss may be 

carried back, or  

 (iii) revoke any election made under section 172(b) to forgo any 

carryback of such net operating loss,  

shall not fail to be treated as timely made if made not later than the 

date which is 120 days after the date of the enactment of this Act.  

 



 

VI. BUSINESS INTEREST DEDUCTION - SECTION 2306  

Summary 

  

Under Section 2306 of the CARES Act, in an effort to preserve the ability of taxpayers to carry 

forward disallowed interest deductions, corporations may deduct up to 50% of taxable income, as 

opposed to 30% for the 2019 and 2020 tax years. Further, taxable income from 2019 may be used 

to apply the limitation for the 2020 tax year.  

 

Section Details 

- Partnerships: or excess business interest of the partnership for any taxable year 

beginning in 2019, 50% of excess business interest treated as paid or accrued in first 

taxable year beginning in 2020.  

- Taxpayers can elect to substitute 2019 adjusted taxable income for taxable years 

beginning in 2020. For partnerships, this election made by the partnership.  

- These amendments apply to taxable years beginning after December 31, 2019.  

 

VII. ADDITIONAL BUSINESS LOAN RELIEF - SECTION 4003 

 

Assistance for Mid-Sized Businesses: 

 

Summary 

   

Section 4003 of the CARES Act directs the Secretary to create a program to provide financing to 

banks and other lenders to provide low-interest (less than 2% per annum) direct loans to eligible 

businesses with between 50 and 10,000 employees. The program would provide financial 

assistance to mid-sized businesses that have been economically injured by the COVID-19 

outbreak.  

 

Direct loans under Section 4003 are subject to a number of conditions, including: the loan is 

necessary to support ongoing operations; the borrower will retain or restore compensation and 

benefits for at least 90% of employees within a certain period of time; limitations on dividends 

and repurchasing stock; limitations on outsourcing or offshoring jobs; the borrower is not a debtor 

in bankruptcy; the business was created in the United States with significant operations and 

employees here; the borrower will not abrogate collective bargaining agreements; and the 

borrower will remain neutral in union organizing efforts.  

 

Section 4003 does not interfere with the Federal Reserve’s discretion to establish a Main Street 

Lending Program to support lending to small and mid-sized businesses. 

 

Section Details 
 

- Section 4003(c)(3)(D) directs the Secretary to create a program to provide financing to 

banks and other lenders to provide low-interest (less than 2% per annum) direct loans to 



eligible businesses with between 50 and 10,000 employees. No principal or interest shall 

be due and payable for at least the first 6 months after a direct loan is made. An eligible 

borrower applying for a loan under this program must certify that:   

o Uncertain economic conditions make the loan necessary to support the ongoing 

operations of the business; 

o The funds will be used to retain at least 90% of the recipient’s workforce at full 

compensation and benefits until September 30, 2020; 

o The recipient intends to restore at least 90% of its workforce that existed as of 

February 1, 2020 and to restore all compensation and benefits to workers no later 

than 4 months after the termination of the COVID-19 public health emergency; 

o The recipient is domiciled in the United States with significant operations and 

employees in the United States and was created or organized in the United States 

or under the laws of the United States; 

o The recipient is not a debtor in a bankruptcy proceeding; 

o The recipient will not pay dividends or repurchase stock of the company or parent 

company while the direct loan is outstanding; 

o The recipient will not outsource or offshore jobs for 2 years after repayment of the 

loan; 

o The business will not abrogate existing collective bargaining agreements during the 

term of the loan and for 2 years after repayment; and  

o The recipient will remain neutral in any union organizing effort for the term of the 

loan.  

 

- Section 4003(c)(3)(D)(ii) provides that there is no limitation on the discretion of the Board 

of Governors of the Federal Reserve to establish a Main Street Lending Program or similar 

program to support lending to small and mid-sized businesses. 

 

Large Business Programs  

 

Summary 

   

Section 4003 of the CARES Act authorizes the Secretary to make loans, guarantees, and other 

investments of up to $500 billion to provide financial assistance to passenger air carriers, cargo air 

carriers, businesses critical for national security, and programs established by the Federal Reserve 

to support lending to eligible businesses, States, or municipalities.  

 

To be eligible for a loan under Section 4003, the applicant must be an eligible business for which 

credit is not reasonably available; the obligation must be prudently incurred; the loan must be 

sufficiently secured or made at a rate that either reflects the risk of the loan or guarantee or is not 

less than the interest rate for a comparable obligation before COVID-19; the duration of the loan 

must not exceed 5 years; the business must agree to limitations on dividends and repurchasing 

stock; the business must agree not to reduce employment levels by more than 10%; the business 

was created under the laws of the United States and has significant operations here; and the 

business incurred or will incur losses that jeopardize continued business operations.  

 

Section Details 



 

- Section 4003(a) authorizes the Secretary to make loans, guarantees and other investments 

that do not, in the aggregate, exceed $500,000,000,000, to provide liquidity to eligible 

businesses, States, and municipalities for losses incurred as a result of the coronavirus 

outbreak.  

- Section 4003(b) requires the Secretary to make loans, loan guarantees, and other 

investments available as follows:  

o (1) Not more than $25,000,000,000 for passenger air carriers and other eligible 

businesses; 

o (2) Not more than $4,000,000,000 for cargo air carriers;  

o (3) Not more than $17,000,000,000 for businesses critical for maintaining national 

security;  

o (4) Not more than the sum of $454,000,000,000 for programs or facilities 

established by the Federal Reserve for the purpose of providing liquidity to the 

financial system that supports lending to eligible businesses, States, or 

municipalities by:  

 Purchasing obligations or other interests directly or on the secondary 

market; or  

 Making loans or other advances secured by collateral.  

- Section 4003(d) provides that the Secretary cannot issue a loan or guarantee under the 

above section 4003(b)(1), (2), or (3) unless: 

o The eligible business has issued securities traded on a national securities exchange 

and the Secretary receives a warrant or equity interest in the eligible business, or 

o The Secretary receives (i) a warrant or equity interest in the eligible business, or (ii) 

a senior debt instrument issued by the eligible business.  

- Section 4003(c)(2) provides that in entering into an agreement to make loans or loan 

guarantees with an eligible business, the Secretary must determine the following:  

o The applicant is an eligible business for which credit is not reasonably available at 

the time of the transaction;  

o The intended obligation by the applicant is prudently incurred; 

o The loan or guarantee is sufficiently secured or is made at a rate that: 

 Reflects the risk of the loan or guarantee, and  

 Is not less than an interest rate based on market conditions for comparable 

obligations before the outbreak of COVID-19; 

o The duration of the loan or guarantee is as short as practicable and not longer than 

5 years;  

o The agreement provides that the business and affiliates cannot repurchase stock for 

12 months after the date the loan/guarantee is no longer outstanding, unless required 

under a prior contractual obligation; 

o The agreement provides that the business cannot pay dividends on common stock 

for 12 months after the loan/guarantee is no longer outstanding; 

o The agreement provides that, until September 30, 2020, the business must maintain 

employment levels as of March 24, 2020 to the extent practicable, and will not 

reduce employment levels by more than 10% from the levels on that date; 



o The agreement includes a certification by the eligible business that it is 

created/organized in the United States or by the laws of the United States and has 

significant operations in and majority of its employees based in the United States; 

o Eligible business must have incurred or is expected to incur covered losses such 

that continued business operations are jeopardized.  

- Section 4003(h) provides that any loan made by or guaranteed by the Department of the 

Treasury under this section shall be treated as indebtedness for purposes of the Internal 

Revenue Code, treated as issued for the stated principal amount, and stated interest will be 

treated as qualified state interest.  

 

Main Street Lending Program 

 

Summary: 

 

On April 9, 2020, the Federal Reserve released information on the Main Street New Loan Facility 

and the Main Street Expanded Loan Facility, intended to facilitate lending to small and medium-

sized businesses through the purchase up to $600 billion in loans. The New Loan Facility is 

intended for businesses that do not have existing loans, while the Expanded Loan Facility can be 

used by lenders to increase the size of existing loans. Under the Main Street Lending Program, a 

Federal Reserve Bank will commit to fund a single common special purpose vehicle (SPV), and 

the Treasury will provide a $75 billion equity investment to the SPV by using funds from the 

CARES Act. The SPV will purchase 95% of participations in Eligible Loans by U.S. Banks to 

Eligible Borrowers and the Eligible Lender will retain a 5% share. Eligible Lenders are U.S. 

insured depository institutions, U.S. bank holding companies, and U.S. savings and loan holding 

companies.  Eligible Borrowers are businesses with up to 10,000 employees or $2.5 billion in 

annual revenue, created or organized in the United States under the laws of the United States with 

significant operations and a majority of its employees in the United States.  

 

The New Loan Facility and the Expanded Loan Facility have similar eligibility requirements. 

However, for the Expanded Loan Facility, the required loan characteristics only apply to the 

expanded portion of the Eligible Loan. Under both Facilities, an Eligible Loan must have 4-year 

maturity, amortization of principal and interest deferred for one year, an adjustable rate of SOFR 

+ 250-400 basis points, and prepayment must be permitted without penalty. The main difference 

between the New Loan Facility and the Expanded Loan Facility is the size of the Eligible Loan. 

For the New Loan Facility, the minimum loan size is $1 million, and the maximum loan size is the 

lesser of (i) $25 million or (ii) an amount that, when added to the borrower’s existing outstanding 

and committed but undrawn debt, does not exceed four times the borrower’s 2019 EBITDA. For 

the Expanded Loan Facility, the maximum loan size is the lesser of (i) $150 million, (ii) 30% of 

the Eligible Borrower’s existing outstanding but undrawn bank debt, or (iii) an amount that, when 

added to the borrower’s existing outstanding and committed but undrawn debt, does not exceed 

six times the borrower’s 2019 EBITDA.  

 

For each Eligible Loan, an Eligible Borrower must attest that financing is required due to exigent 

circumstances from the COVID-19 pandemic, that the proceeds of the Eligible Loan will be used 

to make a reasonable effort to maintain payroll and retain employees, and that the Eligible 

Borrower will follow compensation, stock repurchase, and capital distribution restrictions under 



section 4003 of the CARES Act. The SPV will cease purchasing participations in Eligible Loans 

on September 30, 2020, unless extended.  However, the Reserve Bank will continue to fund the 

SPV until the underlying assets mature or are sold.  

 

Additional Information: 

 

- Eligible Loans: 

o New Loan Facility: Term loan must originate on or after April 8, 2020. 

o Expanded Loan Facility: Term loan must originate before April 8, 2020.  

- Required Attestations for each Eligible Loan: 

o The Eligible Lender must attest that the proceeds of the loan will not be used to 

repay or refinance existing loans or lines of credit by the Eligible Lender to the 

Eligible Borrower.  

o The Eligible Borrower must commit to refrain from using the proceeds of the 

Eligible Loan to repay other loan balances, or from repaying other debt of equal or 

lower priority, other than mandatory principal payments, until the Eligible Loan is 

repaid in full.  

o The Eligible Lender and the Eligible Borrower must both attest that they will not 

cancel or reduce any outstanding lines of Credit between the Eligible Borrower and 

the Eligible Lender.  

o The Eligible Borrower must attest that it requires financing due to exigent 

circumstances presented by the COVID-19 pandemic, and that, using proceeds of 

the Eligible Loan, it will make reasonable efforts to maintain payroll and retain 

employees during the term of the Eligible Loan.  

o The Eligible Borrower must attest that it meets the EBITDA leverage condition for 

Eligible Loans.  

o The Eligible Borrower must attest that it will follow compensation, stock 

repurchase, and capital distribution restrictions that apply to direct loan programs 

under section 4003(c)(3)(A)(ii) of the CARES Act.  

o Eligible Lenders and Eligible Borrowers will each be required to certify that the 

entity is eligible to participate in the New Loan Facility or the Expanded Loan 

Facility, in light of the conflict of interest prohibition in Section 4019(b) of the 

CARES Act.  

- Loan Participation under the Expanded Loan Facility:  

o Any collateral securing an Eligible Loan, whether pledged under the original terms 

of the Eligible Loan or at the time of upsizing, will secure the loan participation on 

a pro rata basis.  

- New Loan Facility Fee:  

o An Eligible Lender will pay the SPV a facility fee of 100 basis points of the 

principal amount of the loan participation purchased by the SPV. The Eligible 

Borrower may be required to pay the Facility Fee.  

- New Loan Facility Origination and Servicing:  

o An Eligible Borrower will pay an Eligible Lender an origination fee of 100 basis 

points of the principal amount of the loan. The SPV will pay the lender 25 basis 

points of the principal amount for loan servicing.  

- Expanded Loan Facility Upsizing and Servicing:  



o An Eligible Borrower will pay an Eligible Lender a fee of 100 basis points of the 

principal amount of the upsized tranche of the Eligible Loan at the time of upsizing. 

The SPV will pay an Eligible Lender 25 basis points of the principal amount of the 

upsized tranche for loan servicing.  

- Eligible Borrowers that participate in the New Loan Facility cannot participate in the 

Primary Market Corporate Credit Facility or the Expanded Loan Facility, and Eligible 

Borrowers that participate in the Expanded Loan Facility cannot participate in the Primary 

Market Corporate Credit Facility or the New Loan Facility. 

- The SPV will cease purchasing participations on September 30, 2020, unless extended by 

the Board and the Treasury.  
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